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2 Ethel Strickland Rogan, etc. 


In the District Court of the United States in and for the 
Southern District of California 
Central Division 


No. 2106-O’C Civil 


CATHERINE B. FERRY, as Executrix of the Last Will 
and Testament of PETER FERRY, Deceased, 
Plaintiff, 


VS. 


NAT ROGAN, Collector of Internal Revenue for the 
Sixth District of California, 
Defendant. 


COMPLAINT FOR REFUND OF FEDERAL 
ESTATE TAXHSSIPEEGARLY COLBE@MaD 


Plaintiff herein, for cause of action against the defend- 
ant, alleges: 


i. 

That on or about the sixteenth day of June, 1935, 
Peter Ferry died testate, a resident of the City of Glen- 
dale, County of Los Angeles, State of California, and the 
Sixth District of California. That soon thereafter let- 
ters testamentary were duly issued by the Superior Court 
of the State of California, in and for the County of Los 
Angeles, to Catherine B. Ferry, plaintiff herein; that im- 
mediately thereafter said Catherine B. Ferry did duly 
qualify and assume her duties as such executrix and con- 
tinuously thereafter she has been and now is the duly ap- 
pointed, qualified, and acting executrix of the estate of 
said decedent. 

II. 


That on or about the first day of July, 1935, the de- 
fendant, Nat Rogan, was duly appointed United States 
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Collector of Internal Revenue for the Sixth District of 
California, and continuously thereafter was and still is 
the duly appointed, qualified, and acting Collector of In- 
ternal Revenue for the said District, and during all of 
said times was and still is a resident and in- [2] habitant 
of the City of Los Angeles, State of California, and of 
the Sixth District of California. 


BT. 


That plaintiff, a resident of said District, as such execu- 
trix, did duly file for the estate of said Peter Ferry, 
deceased, on or about the first day of June, 1936, with the 
defendant, as Collector of Internal Revenue for the Sixth 
District of California, a federal estate tax return, Form 
706, in accordance with the provisions of law in that 
regard and the regulations of the Secretary of Treasury 
of the United States in pursuance thereof, showing there- 
in a total net federal estate tax of sixteen thousand nine 
hundred five and seventeen-hundredths dollars ($16,- 
905.17); that at the time of filing said return, to wit, 
on the first day of June, 1936, plaintiff as such executrix 
as aforesaid, paid the defendant as Collector of Internal 
Revenue of the United States for the Sixth District of 
California, as and for federal estate tax on the estate 
of said Peter Ferry, deceased, the sum of sixteen thou- 
sand nine hundred five and seventeen hundredths dollars 
($16,905.17), being the sum shown as federal estate tax 
on said estate in said return filed as aforesaid. 


That thereafter, and in pursuance of demands by said 
Commissioner of Internal Revenue, payments were made 
on account of said federal estate tax by plaintiff as such 
executrix on the dates and in the amounts as follows, to 
wit: On April 8, 1937, forty-eight thousand five hundred 
dollars ($48,500.00); on April 30, 1937, fifteen thousand 
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dollars ($15,000.00), and on June 12, 1937, eight thou- 
sand dollars ($8,000.00), making total payments on ac- 
count of said tax to that date of eighty-eight thousand 
four hundred five and _ seventeen-hundredths dollars 


($88,405.17). 
IV. 


That in due course the federal estate tax return, Form 
706, was duly audited by the Office of the Commissioner 
of Internal [3] Revenue, resulting, on the fourth day of 
August, 1937, in a tentive proposed determination of de- 
ficiency tax amounting to sixty-one thousand one hundred 
eighty-three and  nineteen-hundredths dollars ($6l,- 
183.19). That plaintiff as executrix as aforesaid, was 
informed of such tentative proposed determination by a 
deficiency letter dated August 4, 1937, a copy of which 
is attached hereto and by specific reference made a part 
hereof and marked Exhibit A. 


That said tentatively proposed deficiency federal estate 
tax in the amount of sixty-one thousand one hundred 
eighty-three and nineteen hundredths dollars ($61,183.19) 
was in addition to the total amount of eighty-eight thou- 
sand four hundred five and seventeen-hundredths dollars 
($88,405.17) theretofore paid, as set forth in Paragraph 
III hereof. No credit was made in said tentatively pro- 
posed determination on account of the State of California 
inheritance tax in said matter, and it was stated therein 
that if “the full eighty per cent credit 1s allowed, the net 
deficiency tax will be $32,353.80.” 


Said tentatively proposed net deficiency tax in the 
amount of thirty-two thousand three hundred fhfty-three 
and eighty-hundredths dollars ($32,353.80) was by plain- 
tiff as such executrix paid to defendant as Collector of 
Internal Revenue of the United States in September, 1937, 
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together with interest thereon to date of payment, in the 
amount of two thousand one hundred sixty-one and fifty- 
hundredths dollars ($2,161.50). 


V. 


That thereafter and as a result of a protest duly filed 
with the Commissioner of Internal Revenue, and follow- 
ing consideration thereof by his office, the Commissioner 
of Internal Revenue on January 22, 1938 proposed ad- 
justments in the tentative determination of said federal 
estate tax payable in said matter, resulting in a proposed 
deficiency tax of twenty-six thousand five [4] hundred 
fourteen and thirty-five hundredths dollars ($26,514.35) 
and resulting if “80 per cent credit is allowed against 
the gross tax computed under the Revenue Act of 1926” 
in “an overassessment and over payment of the tax in 
the sum of $1,796.47”. That plaintiff, as executrix as 
aforesaid, was informed of such proposed adjustments in 
the aforesaid tentative determination of tax liability and 
new tentative deficiency by a letter dated January 22, 
1938, a copy of which is attached hereto and by specific 
reference made a part hereof and marked Exhibit B. 


VI. 


That on April 30, 1938, said Commissioner of Internal 
Revenue mailed to plaintiff as such executrix his certificate 
of overassessment of federal estate tax in said matter in 
the amount of fifteen hundred sixty-four and six-hun- 
dredths dollars ($1,564.06). A copy of said certificate 
of overassessment is attached hereto and by specific refer- 
ence made a part hereof and marked Exhibit C. 


VIL. 


That thereafter, to wit, on or about the ninth day of 
February, 1939, plaintiff as such executrix as aforesaid, 
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duly and regularly filed with the said defendant as Col- 
lector of Internal Revenue of the United States for the 
Sixth District of California, for transmittal to the Com- 
missioner of Internal Revenue of the United States, a 
claim for refund of federal estate tax erroneously and _ 
illegally assessed and collected in said matter in the sum 
of sixty-three thousand eight hundred twenty-five and 
seventy-seven hundredths dollars ($63,825.77) “or such 
greater amount as is legally refundable’, with interest 
thereon. A true copy of said claim for refund is attached 
hereto and by specific reference made a part hereof and 
marked Exhibit D. 


That thereafter, said Commissioner of Internal Revenue, 
having audited said claim for refund, did find and deter- 
mine that there had not been an overassessment or over- 
payment of federal [5] estate taxes against or by the 
Estate of Peter Ferry, the said decedent, or the plaintiff 
as such executrix and did therefore reject said claim for 
refund in its entirety by written rejection dated the 
eighteenth day of October, 1940. A true copy of said 
rejection in the form of a letter dated October 18, 1940, 
signed by D. S. Bliss, Deputy Commissioner of Internal 
Revenue, is attached hereto and by specific reference made 
a part hereof and marked Exhibit E. 


VITI. 
That the Commissioner of Internal Revenue of the 
United States erroneously and unlawfully exacted from 
plaintiff federal estate tax on the Estate of Peter Ferry, 


deceased, in the following particulars, to wit: 


(a) That the Commissioner of Internal Revenue has 
erred in increasing the gross estate of the decedent by in- 


cluding therein certain trusts hereinafter referred to. 
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(b) That the Commissioner of Internal Revenue erred 
in increasing the valuations of items of insurance as here- 
inafter stated. 


(c) That the Commissioner of Internal Revenue erred 
in refusing to allow only the amount of deductions shown 
in the federal estate tax return, Form 706, filed on behalf 
of said decedent and in allowing only the amount of de- 
ductions to the extent of the value of the probate estate. 


TX. 


Prior to the death of decedent, decedent and his wife 
made certain transfers of their property in trust. The 
said trusts are as follows: 


Trust No. 5869, created February 10, 1925, in 
which the Security Trust and Savings Bank, a cor- 
poration, was named as Trustee, and in which the 
decedent and his wife were named as Trustors; 


Trust No. 2012, created April 9, 1925, in which 
the [6] Citizens National Trust and Savings Bank 
was the Trustee, and the decedent and his wife were 
the Trustors; 


Trust created October 9, 1925, in which the Pa- 
cific Southwest Trust and Savings Bank was the 
Trustee, and in which the decedent and his wife were 
the Trustors; 


Trust No. 1052, created November 2, 1925, in 
which the Title Guarantee and Trust Company was 
named Trustee, and in which the decedent and his 
wife were named the Trustors; 


Trust No. 6204, created June 5, 1930, in which the 
Citizens National Trust and Savings Bank of Los 
Angeles was named the Trustee, and in which the 
decedent and his wife were named the Trustors. 
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The Commissioner of Internal Revenue, in fixing the 
total estate tax liability due from the estate of said 
decedent, included the value of the entire corpus of 
each of said trusts. That decedent was the owner of 
only one-half interest in the corpus of said trusts and 
decedent’s wife owned the remaining one-half of the 
corpus of each of said trusts. Only one-half the value 
of the corpus of each of said trusts was includable in 
the gross estate of decedent. 


X. 

The Commissioner of Internal Revenue increased the 
value of certain insurance policies, a part of the de- 
cedent’s gross estate, from a total value of $300,071.24 
to a total value of $332,632.72. That said increase in 
value was due to the elimination of the community prop- 
erty interest of decedent and his wife in and to the 
proceeds of said policies. That the premiums paid for 
the said insurance policies were paid out of the com- 
munity income of decedent and his wife acquired from 
and after July 29, 1927 and from the separate property 
of decedent and from the separate property of decedent’s 
anew? | 

That for the years 1928 to and including the year 
1935, separate returns of income were filed with the 
Commissioner of Internal Revenue by decedent and his 
wife, each showing thereon their respective income. 
That said income was deposited in a joint bank account 
and from said joint bank account was paid, among other 


things, the premiums on the said insurance policies. 
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That the amount of money in said bank account on Au- 
cust 1, 1937 was five thousand six hundred fifty and 
twenty-three hundredths dollars ($5,650.23). 


That for the year 1928 Mrs. Peter L. Ferry filed a 
separate income tax return showing thereon income of 
$22,474.71. That Peter L. Ferry filed a separate in- 


come tax return for the year 1928 showing income there- 


on of $31,088.38. 
For the year 1929 Mrs. Peter L. Ferry filed separate 


income tax return, showing income of $7,408.55, and 
Peter L. Ferry filed separate income tax return for said 
year showing income of $11,755.11. 


That for the year 1930 Mrs. Peter L. Ferry filed 
separate income tax return showing income of $10,- 
388.50, and Peter L. Ferry filed separate income tax 


return for said year, showing income of $10,422.12. 


For the year 1931 Mrs. Peter L. Ferry filed separate 
income tax return showing income of $6,157.30, and 


Peter L. Ferry filed separate income tax return show- 
ing income of $78.95. 


For the year 1932 Mrs. Peter L. Ferry filed separate 
income tax return showing income of $5,618.53, and 
for said year Peter L. Ferry filed separate income tax 
return showing loss of $219.15. 


For the year 1933 Mrs. Peter L. Ferry filed separate 
income tax return showing a loss of $709.03, and Peter 
L. Ferry filed separate income tax return for said year 
showing income of $2,026.40. [8] 
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For the year 1934 Peter L. Ferry and Mrs. Peter L. 
Ferry filed a joint return showing a loss of $24,702.20. 

For the year 1935 separate returns were filed by Mrs. 
Peter L. Ferry and Peter L. Ferry. That the return 
of Peter L. Ferry showed a loss of $32,714.90. That 
the copy of the return of Mrs. Beter IL) Ferry for tie 
year 1935 has not been located, although diligent search 
has been made therefor, and the figures thereon can not 


at this time, therefore, be given. 


XI. 


That the total deductions claimed in decedent’s federal 
estate tax return, Form 705, were fourteen thousand 
one hundred twenty-six and eighteen-hundredths dollars 
($14,126.18). That the total deductions allowed by the 
Commissioner of Internal Revenue were nine thousand 
nine hundred nine and sixty-hundredths dollars ($9,- 
909.60). That the balance of said deductions were dis- 
allowed by the Commissioner of Internal Revenue on the 
ground and for the sole reason that the value of de- 
cedent’s probate estate was sufficient only to pay nine 
thousand nine hundred nine and sixty-hundredths dol- 
lars ($9,909.60) of said deductions. 


XII. 


That by reason of the foregoing errors, plaintiff has 
overpaid federal estate tax due from the estate of said 
decedent in the sum of sixty-three thousand eight hun- 
dred twenty-five and seventy-seven hundredths dollars 
($63,825.77), plus interest paid thereon as required by 
law, together with interest on said payments of tax and 


interest from the dates thereof as hereinbefore alleged. 
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Plaintiff is the Owner and holder of said claim for 
refund for federal estate taxes and no part of said sum 
of sixty-three thousand eight hundred twenty-five and 
seventy-seven hundredths dollars ($63,825.77), plus the 
interest paid thereon, has been repaid or refunded. That 
the entire amount of tax and inter- [9]Jest paid by plain- 
tiff as aforesaid, together with interest thereon at the 
rate of six per cent (6%) per annum from the date of 
payment as aforesaid, is due and unpaid from defendant 
to plaintiff. 


Wherefore, Plaintiff prays for judgment in her favor 
against defendant in the sum of sixty-three thousand 
eight hundred twenty-five and seventy-seven hundredths 
dollars ($63,825.77), plus interest paid thereon as re- 
quired by law, together with interest on said total pay- 
ment of tax and interest at the rate of six per cent 
(6% ) per annum until the date of payment; for her 
costs herein expended; and for such other and further 
relief as the Court may deem meet and proper in the 
premises. 


CLAUDE I. PARKER 
RALPH W. SMITH 
J. EVERETT BLUM 


Counsel for Plaintiff, 
808 Bank of America Building, 


Los Angeles, California. 
[ Verified. | 
[Endorsed]: Filed Mar. 5, 1942. [10] 
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[Title of District Court and Cause. ] 


AMENDED ANSWER 


Comes Now, the defendant in the above-entitled ac- 
tion, and in answer to plaintiff’s complaint, admits, denies 
and alleges: 


hy 


Admits the allegations contained in Paragraph I 
thereof. 


Il. 


Admits the allegations contained in Paragraph II 
thereof. 


III. 
Admits the allegations contained in Paragraph III 
thereof. 


Lv 


In answer to Paragraph IV thereof, defendant alleges 
that in addition to the $88,405.17 paid by plaintiff to 
defendant on and [26] prior to June 12, 1937, plaintift 
paid to defendant as such Collector, on account of de- 
ficiency assessments of estate taxes, principal and ac- 
crued interest, the following sums on the following dates, 
to wit: 


july 27, 1937 eee... $ 3,625.89 
jaly °27/, 30,049.11 
November 29, 1938.............. 2,902.13 
November 29, 1938.............. 204.72 


Total additional payments....$36,781.85 
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Defendant denies the allegations of Paragraph IV of 
plaintiff’s complaint, insofar as they are inconsistent with 
the foregoing allegations. 


WV. 


In answer to Paragraph V thereof, defendant states 
that he is without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
therein. 


VI. 


Admits the allegations contained in Paragraph VI 
thereof. 


VIL. 


Admits the allegations contained in Paragraph VII 
thereof, except that defendant denies that any Federal 
estate tax was erroneously or illegally assessed or col- 
lected from plaintiff. 


VIII. 


Denies the allegations contained in Paragraph VIII 
thereof. 


Defendant alleges that the Court is without jurisdic- 
tion of the subject matter of this action insofar as con- 
cerns the ground of recovery alleged in sub-paragraph 
(c) of said Paragraph VIII; and that the Commissioner’s 
disallowance of a portion of plaintiff’s claimed deductions 
was not raised as an error and ground for recovery in 
her claim for refund. 


IX. 


In answer to Paragraph IX thereof, defendant denies 
that decedent and his wife made any of the transfers 
therein described; and denies [27] that any of said trans- 
fers constituted transfers of property of decedent and his 
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wife. In that connection, defendant alleges that all of 
such transfers were made by decedent alone and were 
transfers of property of decedent only. Defendant denies 
that decedent was the owner of only a one-half interest 
in the corpus of said trusts; denies that decedent’s wife 
owned the other one-half of the corpus of each of said 
trusts; and denies that only one-half the value of the 
corpus of each of said trusts was includable in decedent’s 
gross estate for Federal estate tax purposes. 


Further answering said Paragraph IX, defendant ad- 
mits that in fixing the total estate tax liability of de- 
cedent’s estate, the Commissioner included the value of 
the entire corpus of each of the five trusts referred to in 
said Paragraph, and alleges that the Commissioner also 
included therein the value of a transfer by decedent to 
his children, without consideration, of a one-twentieth 
interest in Trust No. 1,080 of the Title Insurance and 
Trust Company, Trustee; that the value of said interest 
so included was $2,500; that said gift was made on the 
28th day of May, 1935, nineteen days before the donor’s 
death and while he was seriously incapacitated with can- 


cer; and that said gift was made in contemplation of 
death. 


Further answering said Paragraph [X, defendant al- 
leges that each of the transfers described therein was 
made by the decedent to the extent of 100% thereof and 
were then intended by him to take effect in possession 
and enjoyment at or after his death; that in and by 
each such transfer decedent retained for the remainder 
of his life the possession and enjoyment of the income 
from the property so transferred, together with the right 
to designate the persons who should enjoy the property 
and the income therefrom; and that the enjoyment of 
such transferred property, including both corpus and in- 
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come, was at the date of his death subject to changes 
through the exercise by him of retained powers to alter, 
amend and revoke the said transfers and the terms of said 


trusts. [28] 


yt. 

In answer to the first paragraph of Paragraph X there- 
of, defendant admits that the Commissioner increased the 
value of certain insurance policies, for estate tax pur- 
poses, from a total value of $300,071.24 to a total value 
of $332,632.72. Defendant states that he is without 
knowledge or information sufficient to form a belief as 
to the truth of the averments to the effect that decedent’s 
wife had a community property interest or any other type 
of interest in the proceeds of said life insurance policies, 
and to the effect that the premiums paid for such policies 
were paid out of community income of the decedent and 
his wife earned or acquired after July 29, 1927, and/or 
were paid in whole or in part from or out of the separate 
property of decedent’s wife. 


Further answering the first paragraph of Paragraph X 
of plaintiff’s complaint, defendant is informed and believes 
and therefore alleges that all of said policies were taken 
out by decedent upon his own life, and that in and by said 
contracts of life insurance decedent intended to and did 
retain for the remainder of his lifetime the legal right 
and power, acting alone and without his wife’s knowledge 
or consent, 

Ist. To sell, assign and pledge said policies and sur- 
render them for cash, all for his own personal 
and exclusive benefit. 

2d. To collect and appropriate to his own per- 
sonal and exclusive use and benefit the interest 
and dividends accruing thereunder, and 


3d. To change the beneficiaries thereunder. 
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Defendant is further informed and believes and therefore 
alleges that in and by said contracts of insurance de- 
cedent transferred nothing to the beneficiaries therein 
named that could take effect in possession or enjoyment 
until after his death, and that insofar as the proceeds of 
any [29] of said policies were made payable to his estate 
or executor, or were received by either upon his death, 
such proceeds to the extent of 100% thereof were sub- 
ject to the payment of decedent’s personal and separate 
debts and his personal and separate obligations contracted 
for his sole benefit or which arose by operation of law 
during his lifetime, as well as to expenses of administra- 
tion. 


In answer to the remainder of said Paragraph X, de- 
fendant states that he is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the aver- 
ments to the effect: 


Ist. That income reported by the spouses for 1n- 
come tax purposes was deposited in a joint 
bank account. 


2d. That said insurance premiums were paid from 
said bank account. 


3d. That $5,650.23, or any other sum of money, 
was on deposit in said account on August 1, 
1927, or on any other day, and 


4th. That separate income tax reurns were filed by 
the spouses for the years 1928 through 1935, 
and that the amounts therein reported were the 
amounts alleged in said paragraph. 


Insofar as concerns the allegations contained in said 
Paragraph X of plaintiff’s complaint relating to the filing 
of income tax returns and to the amounts of income re- 
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ported therein, defendant alleges that proof of the truth 
of such averments will not be admissible at the trial of 
this case if offered by plaintiff, since they would be self- 
serving declarations made by her and decedent. Defend- 
ant will object to any such offer by plaintiff. 


a. 

Defendant admits the allegations contained in Para- 
graph XI thereof. In that connection, however, defendant 
alleges that the Court is without jurisdiction of the sub- 
ject matter of this action, insofar as [30] concerns the 
ground of recovery alleged in Paragraph XI of plaintiff’s 
complaint; and that the Commissioner’s disallowance of 
a portion of plaintiff's claimed deductions was not raised 
as an error and ground for recovery in her claim for re- 


fund. 
XII. 


Defendant denies the allegations contained in Para- 
graph XII thereof. 


XIII. 

In answer to Paragraphs XIII thereof, defendant states 
that he is without knowledge or information sufficient to 
form a belief as to the truth of the allegation to the 
effect that the plaintiff is the owner and holder of said 
claim for refund of Federal estate taxes. Defendant ad- 
mits that no part of the sum claimed by plaintiff has been 
repaid or refunded. Defendant specifically denies that any 
portion of the estate tax and interest paid, or interest 
thereon, is due from defendant to plaintiff. 


Wherefore, having fully answered, defendant prays that 
he be hence dismissed with his costs in this behalf ex- 
pended. 

WM. FLEET PALMER 
United States Attorney 
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E. H. MITCHELL 

Assistant United States Attorney 
EUGENE HARPOLE 

Special Attorney, 

Bureau of Internal Revenue 
By E. H. Mitchell 


Attorneys for Defendant 


It Is Hereby Stipulated and Agreed by and between 
the parties to the above-entitled action, through their re- 
spective counsel undersigned, that an order may be en- 
tered herein permitting the [31] filing of the foregoing 
amended answer to plaintiff's complaint. 

Coxe TL PARKER 
RALPH $V. SMITH 
J. EVERETT BLUM 
By J. ‘Bverett Blam 
Counsel for Plaintiff 
Wii “PEBET PALMER 
United States Attorney 
EK. H. SO TCHELL 
Assistant United States Attorney 
EUGENE HARPOLE 
Special Attorney, 
Bureau of Internal Revenue 
By E. H. Mitchell 
Attorneys for Defendant 


It Is So Ordered this 5th day of August, 1942. 
C. E. BEAUMONT 
Judge. 
[Endorsed]: Filed Aug. 5, 1942. [32] 
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AMENDMENT TO COMPLAINT FOR REFUND 
OF FPREDMRAL PStTAT PAXtks erp GArlyY 
COLLECTED 


Comes now the plaintiff and with leave of Court first 
had and obtained files the following amendment to her 
complaint on file herein, in lieu and instead of paragraph 
VII of plaintiff’s complaint on file herein: 


“Vik 


That thereafter, to wit, on or about the ninth day of 
February, 1939, plaintiff as such executrix as aforesaid, 
duly and regularly filed with the said defendant as Col- 
lector of Internal Revenue of the United States for the 
Sixth District of California, for transmittal to the Com- 
missioner of Internal Revenue of the United States, a 
claim for refund of federal estate tax erroneously and 
illegally assessed and collected in said matter in the sum 
of sixty-three thousand eight hunded twenty-five and [33] 
seventy-seven hundredths dollars ($63,825.77) ‘or such 
greater amount as is legally refundable’, with interest 
thereon. A true copy of said claim for refund is at- 
tached hereto and by specific reference made a part here- 
of and marked Exhibit D. 


That thereafter, and on or about the 4th day of April, 
1940, plaintiff, as such executrix as aforesaid, duly and 
regularly filed with the said defendant an addition to said 
claim for refund, in which said addition to said claim 
for refund plaintiff set forth each of the two grounds 
claimed as error in her said claim for refund, and fur- 
ther set forth as a ground of error the fact that the 
Commissioner of Internal Revenue had erred in refusing 
to allow the full amount of deductions shown on the fed- 
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eral estate tax return filed and in allowing only the 
amount of deductions to the extent of the value of the 
probate estate of said decedent. That attached hereto and 
marked Exhibit F is a true and correct copy of said addi- 
tion to said claim for refund, which said addition to said 
claim for refund is by this specific reference made a part 
hereof as if fully and completely set forth herein. 


That thereafter, said Commissioner of Internal Rev- 
enue having audited said claim for refund and said addi- 
tion thereto, did find and determine that there had not 
been an overassessment or overpayment of federal estate 
taxes against or by the Estate of Peter Ferry, the said 
decedent, or the plaintiff as such executrix, and did there- 
fore reject said claim for refund and said addition there- 
to in its entirety by written rejection dated the 18th day 
of October, 1940. A true copy of said rejection in the 
form of a letter dated October 18, 1940, signed by D. S. 
Bliss, Deputy Commissioner of Internal Revenue, is at- 
tached hereto and by specific reference made a part here. 
of and marked Exhibit E. [34] 


That more than six months have elapsed since the fil- 
ing of said claim for refund and said addition thereto.” 


Dated this 29th day of December, 1942. 


CLAUDE |. PARINER 
RAEPH W. SMITH 
J. BYBRETT BLUM 


Counsel for Plaintiff 
808 Bank of America Building 


Los Angeles, Calitornia 
| Verified. | 
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It Is Hereby Stipulated, by and between the parties 
hereto, through their respective counsel, that the herein- 
before Amendment to the Complaint on file herein may 
be filed. 


CLAUDE I. PARKER 
RALPH W. SMITH, and 
J. EVERETT BLUM, 
By Ralph W. Smith 
Counsel for Plaintiff. [35] 


LEO > Steves Prin: 

United States Attorney 
EeEeiVviiCHELL, 

Assistant United States Attorney 
EUGENE HARPOLE 

Special Attorney 


Bureau of Internal Revenue 
By 


Ce ee eo 2 eee | 


Counsel for Defendant 
It Is Hereby Ordered that the hereinbefore Amendment 
to the Complaint on file herein may be filed. 
Dated this 8 day of March, 1943. 


J. F. T. OCONNOR 
Judge of the Above Entitled Court. [36] 
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STATEMENT OF PROTEST WITH RESPECT TO 
DEFICIENCY CDAIMED IN BEDERAL \ES- 
TATE TAX PROPOSERY TO] BE ASSHaarse 
AGAINST CATHERING By PERRY, EXEC@U- 
TRIX OF THE ES Tage sor PETER FERRE, 
WHO DECEASED JUNE to, 1935; AND 


STATEMENT OF EROS? Si RESPECT Fe 
PROPOSED ACTION ON CLAIM FOR RE- 
FUND: ‘PIVED: BY” EXECUTRIX OF THE 
AFORESAW BSPATE 


Los Angeles, California, 
April 5, 1940. 


Hon. Guy T. Helvering, 
Commissioner of Internal Revenue, 
Washington, D. C., 


Through the Office of the Internal Revenue Agent in 

Charge, 

Los Angeles, California. 
Sir: 

Receipt is acknowledged of your letter bearing date 
February 20, 1940, carrying symbols MT-ET, bearing 
signature of George D. Martin, Internal Revenue Agent 
in Charge, which letter authorizes taxpayer, if dissatisfied 
with the tentative decision of the Commissioner of In- 
ternal Revenue therein made. to file within a period of 
thirty days her protest. 


Receipt is also acknowledged of your letter bearing 
symbols above given, in which the time for filing said 
protest is extended for a period of fifteen days or. to wit, 
until the 5th day of April, 1940. 
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Protestant expresses her appreciation for the privilege 
of being permitted to register her dissatisfaction with the 
proposed determination of the Commissioner and for the 
extension granted within which to file this protest. 


Protestant is dissatished with the proposed deter- 
mina [37] tion and assigns errors specifically as follows: 


First: That the Commissioner has erred in increas- 
ing the gross estate by including therein certain trusts 


specifically set out in the Commissioner’s letter of August 
4, 1937. 


Second: That the Commissioner erred in increasing 
valuations of items of insurance as set out in his said 
letter of August 4, 1937. 


Third: That the Commissioner erred in refusing to 
allow the full amount of deductions shown in the Fed- 
eral Estate Tax Return filed and in allowing only the 
amount of deductions to the extent of the value of the 
probate estate. 


That with respect to ‘‘First” and “Third” all of the 
statements contained in protest dated October 29, 1937, 
and heretofore filed, protesting the determinations made 
in your letter of August 4, 1937, together with all of 
the allegations contained in claim for refund executed 
and dated on or about February 10, 1939, and filed on or 
about February 20, 1939, are herein realleged and incor- 
porated as though fully set forth herein and thereby 
made a part hereof. 


That in addition, your protestant refers to the case of 
Hill, 24 B. T. A. 1144, and the decisions of the California 
Courts therein cited. 


That with respect to the second error herein assigned 
your petitioner alleges that the premiums paid for the 


24 Ethel Strickland Rogan, etc. 


insurance policies included in decedent's Federal Estate 
Tax Return and set forth in your letter of August 4, 1937, 
were paid for out of the community income of decedent 
and his wife acquired from and after July 29, 1927, and 
from the separate property of decedent and from the 
separate property of decedent’s wife. That in that con- 
nection the facts are: | 


Decedent owned and operated a business known as 
Peter L. [38] Ferry, which business carried on a street 
paving enterprise. That Peter L. Ferry carried on said 
business as the sole proprietor and as an_ individual. 
That the total value of all assets of the business on Feb- 
ruary 29, 1927 was not in excess of $25,000.00. That 
the physical assets of the business play a very minor part 
in the income produced by said business and received by 
said decedent. That the major factor in producing in- 
come from said business was the experience in said busi- 
ness of Peter L. Ferry, his contacts in getting the busi- 
ness, and his ability to carry out the contracts, his repu- 
tation in the business and his personal skill. 


That all of the income derived by said Peter L. Ferry 
from the street paving and contracting business should 
be assigned to his personal services and none thereof to 
the physical assets of the business. 


The said Peter L. Ferry and his wife carried a joint 
bank account at all times herein material, into which were 
deposited the community earnings of Peter L. Ferry and 
his wife. the separate earnings of his wife, and his own 
separate income. That from said joint bank account 
were paid all of the bills of decedent and his wife. That 
the amount of money in said bank account on August I, 


1927 was $5,650.23. 
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That for the year 1928 Mrs. Peter L. Ferry filed a 
separate income tax return showing thereon income of 
$22,474.71. That Peter L. Ferry filed a separate income 
tax return for the year 1928 showing income thereon of 


$31,068.38. 


For the year 1929 Mrs. Peter L. Ferry filed separate 
income tax return, showing income of $7,408.55, and 
Peter L. Ferry filed separate income tax return for said 
year showing income of $11,755.11. 


That for the year 1930 Mrs. Peter L. Ferry filed sepa- 
rate income tax return showing income of $10,388.50, 
and Peter L. Ferry [39] filed separate income tax re- 
turn for said year, showing income of $10,422.12. 


For the year 1931 Mrs. Peter L. Ferry filed separate 
income tax return showing income of $6,167.30, and 
Peter L. Ferry filed separate income tax return showing 


income of $78.95. 


For the year 1932 Mrs. Peter L. Ferry filed separate 
income tax return showing income of $5,618.63, and for 


said year Peter L. Ferry filed separate income tax return 
showing loss of $219.15. 


For the year 1933 Mrs. Peter L. Ferry filed separate 
income tax return showing a loss of $709.03, and Peter 
L. Ferry filed separate income tax return for said year 
showing income of $2,026.40. 


For the year 1934 Peter L. Ferry and Mrs. Peter L. 
- Ferry filed a joint return showing a loss of $24,702.20. 


For the year 1935 separate returns were filed by Mrs. 
Peter L. Ferry and Peter L. Ferry. That the return of 
Peter L. Ferry showed a loss of $32,714.90. That the 
copy of the return of Mrs. Peter L. Ferry for the year 
1935 has not been located, although diligent search has 
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been made therefor, and the figures thereon can not at this 
time, therefore, be given. 


That during the time in which the Commissioner of 
Internal Revenue would not allow a division of Cali- 
fornia community income to be divided between a hus- 
band and wife, decedent included in his return all of 
the community income. However, from records of said 
decedent, protestant is informed and believes and there- 
fore alleges that decedent filed claims for refund with 
respect thereto, but decedent has no information upon 
which to base an allegation as to the outcome thereof 
and therefore respectfully directs your attention to the 
records of the Commissioner of Internal Revenue with 
respect to the action taken by the Commissioner on said 
claim or claims for refund. [40] 


Protestant assumes that copies of decedent’s and Mrs. 
Peter L. Ferry’s income tax returns are available to the 
examining officer, but will be glad to show taxpayer’s re- 
tained copies of the income tax returns referred to herein 
to the examining officer. 


Premiums were paid on the insurance policies from the 
bank account of decedent and his wife in the American 
National Bank of Glendale, California, and the First 
National Bank of Glendale. That your protestant will 
furnish to the examining officer a statement of the pay- 
ment of premiums on each of the insurance policies upon 
his request, showing payment ot premiums from and 
after July 29, 1927 to the date of decedent’s death. 


From the foregoing. your protestant alleges that a 
sum greatly in excess of the amount claimed in the Fed- 
eral Estate Tax Return should be excluded from the gross 
amount of insurance payable by reason of the death of 
said decedent. That your protestant 1s desirous of co- 
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operating fully with your office and will attempt to fur- 
nish such additional information as your examining of- 
ficer may deem necessary, in so far as her ability will 
provide. 

In conclusion, your protestant submits that only one- 
half of the corpus of the said trusts should have been 
included in decedent’s gross estate; that a sum greatly 
in excess of that claimed in the Federal Estate Tax Re- 
turn should have been excluded from the insurance pay- 
able by reason of decedent’s death; that the deductions 
taken by the estate ot decedent should have been allowed 
in full and should not have been limited to the amount 
of debts and deductions payable out of said probate estate. 

Protestant assumes that with the additional certificate 
showing the total amount of inheritance tax paid or pay- 
able to the State of California, that the alleged deficiency 
shown in your letter of February 20, 1940 will be 
eliminated. 

From the foregoing, therefore, it is urgently requested 
that reconsideration be made by your office with respect 
to the [41] proposed determinations incorporated in your 
letter of August 4, 1937, and the proposed determinations 
reported in your letter of February 20, 1940, and that a 
statement of protest of protestant dated October 29, 1937, 
and the claim for refund heretofore filed herein, and this 
protest be given your deep consideration and that upon 
such reconsideration in the light of the foregoing, pro- 
testant’s claim be allowed. 


Protestant desires an oral hearing. 
Respectfully submitted, 


CATHERINE B. FERRY 


Executrix of the Estate of Peter Ferry, Deceased. 
x x x * x x * * x 


[Endorsed]: Filed Mar. 8, 1943. [43] 
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[Title of District Court and Cause. | 


ANSWER TO AMENDMENT TO PLAINTIFF'S 
COMPLAINT 


Comes Now the defendant in the above-entitled action, 
and in answer to the Amendment of Plaintiff’s Complaint, 


entitled Paragraph “VII’’, admits, denies and alleges: 


VIL. 

Admits that on or about the 9th day of February, 
1939, plaintiff filed with the Collector, named, her claim 
for refund of Federal estate taxes; and admits that Ex- 
hibit D, attached to plaintiff's complaint, is a true copy 
thereof. 


Admits that Exhibit E attached to plaintiff’s complaint 
is a true copy of a letter dated October 18, 1940, from 
Deputy Commissioner D. S. Bliss to the plaintiff; and 
admits that in and by such letter the Commissioner re- 
jected plaintiff’s said refund claim, Exhibit D, attached 
to her complaint. [44] 


Denies that Exhibit F attached to plaintiff’s amend- 
ment to her complaint and entitled “Statement of Pro- 
test”, was ‘“‘an addition to’, an amendment of, or was 
any part of, her said refund claim, Exhibit D; denies 
that said ‘Statement of Protest” (Exhibit F) was con- 
sidered by the Commissioner in passing upon such refund 
claim; and denies that the letter of rejection (Exhibit E) 
was to any extent whatever responsive to said “‘State- 


ment of Protest’’. 
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Denies all other ailegations of said Paragraph VII not 
hereinbefore expressly admitted. 

Wherefore, having fully answered, defendant prays that 
he be hence dismissed with his costs in this behalf ex- 
pended. 


LEO V. SHEVERSTEON 
United States Attorney 


By E. H. Mitchell 
Assistant United States Attorney 


Attorneys for Defendant. 
[Endorsed]: Filed Mar. 18, 1943. [45] 


[Title of District Court and Cause. ] 


SECOND AMENDMENT TO COMPLAINT FOR 
REFUND OF FEDERAL ESTATE TAXES 
[BEPGAeLY COLBICTED 


Comes now the plaintiff and with leave of Court first 
had and obtained, files the following amendment to her 
complaint on file herein, in lieu and instead of Paragraph 
IX of plaintiff’s complaint on file herein: 


“Tex. 
Prior to the death of decedent, decedent and his 


wife made certain transfers of their property in 
trust. The said trusts are as follows: 


Trust No. 5869, created February 10, 1925, in 
which the Security Trust and Savings Bank. 
a corporation, was named as Trustee, and in 
which the decedent and his wife were named 
as Trustors; 


30 


Ethel Strickland Rogan, etc. 


Trust No. 2012, created April 9, 1925, in which 
the [47] Citizens National Trust and Savings 
Bank was the Trustee, and the decedent and 
his wife were the Trustors; 


Trust No. SS 4358, created October 9, 1925, in 
which the Pacific Southwest Trust and Sav- 
ings Bank was the Trustee. and in which the 
decedent and his wife were the Trustors; 


Trust No. 1052, created November 2, 1925, in 
which the Title Guarantee and Trust Com- 
pany was named Trustee, and in which the 
decedent and his wife were named _ the 
Trustors; 


Trust No. 6204, created June 5, 1930, in which 
the Citizens National Trust and Savings Bank 
of Los Angeles was named the Trustee, and 
in which the decedent and his wife were named 
the Trustors; 


Trust No. 1080, created July 10, 1925, in which 
Title Guarantee and Trust Company, a cor- 
poration, was named Trustee, and in which 
Harry G. MacBain was Trustor; 


That the Commissioner of Internal Revenue, in 
fixing the total estate tax liability due from the 
estate of said decedent, included the value of the 


and income available for distribution 
Amendment allowed J. F. T. O’Connor, Judge 
entire corpus , of each of said trusts, with the ex- 


ception of said Trust No. 1080, said Commissioner 
of Internal Revenue in fixing the total estate tax 


liability due from the estate of said decedent, in- 
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cluded the entirety of a one-tenth (1/10) interest 
thereof ; 


That respecting said Trust No. 1080, said decedent 
and his wife acquired a one-tenth (1/10) interest 
therein as joint tenants with right of survivorship 
by written assignment of July 11, 1925, and on May 
28, 1925 said decedent transferred his one-twentieth 
(1/20) interest in said trust to his daughter and 
two sons, Mary Alice Diener, James L. Ferry, and 
Peter Ferry, Jr.; [48] 

That no part of said Trust No. 1080 was includ- 
able in the gross estate of said decedent; 

That respecting the remainder of said trusts, not 
exceeding one-half (1/2) of the value of the corpus 
of each of said trusts was includable in the gross 
estate of said decedent.”’ 


Dated this Ist day of April, 1943. 


CLAUDE I. PARKER 
RALPH W. SMITH 
J EVERETT BLUM 


Counsel for Plaintiff, 
808 Bank of America Building, 


Los Angeles, California. 


| Verified. ] 


[Endorsed]: Filed Apr. 5, 1943. [49] 
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[Title of District Court and Cause. | 


ANSWER TO SECOND AMENDMENT TO 
PLAINTIFF'S COMPLAINT 


Comes Now the defendant in the above-entitled action 
and, in answer to the amendment of plaintiffs complaint 
entitled “‘Paragraph IX’, admits, denies and alleges: 


IX. 


In answer to Paragraph IX thereof, defendant denies 
that decedent and his wife made any of the transfers 
therein described; and denies that any of said transfers 
constituted transfers of property of decedent and his wife. 
In that connection, defendant alleges that all of such trans- 
fers were made by decedent alone and were transfers of 
property of decedent only. Defendant denies that de- 
cedent was the owner of only a one-half interest in the 
corpus of said trusts; denies that decedent’s wife owned 
the other one-half of the corpus of each of said trusts; 
and denies that only one-half the value of the corpus 
of each of said trusts was includable in decedent’s gross 
estate for [52] Federal estate tax purposes. 


Further answering said Paragraph IX. defendant ad- 
mits that in fixing the total estate tax liability of de- 
cedent’s estate, the Commissioner included the value of 
the entire corpus of each of the first five trusts referred 
to in said Paragraph. Defendant admits that decedent 
and his wife acquired a 1/10 beneficial interest in Trust 
No. 1080 as joint tenants with the right of survivorship 
by written assignment dated July 11, 1925. Defendant is 
without knowledge or information sufficient to form a 
belief as to the truth of the allegation contained in said 
Paragraph to the effect that on May 28, 1935, decedent 
transferred a 1/20 or any other interest in said Trust 
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No. 1080 to his daughter and two sons. In the alterna- 
tive defendant alleges that if such transfer was made by 
decedent on the 28th day of May, 1935, it was made 19 
days before decedent's death and while decedent was 
seriously incapacitated with cancer; and that said gift 
was made without consideration and in contemplation of 
death. 


Further answering said Paragraph IX, defendant al- 
leges that each of the first five transfers described there- 
in was made by the decedent to the extent of 100% there- 
of and were then intended by him to take effect in pos- 
session and enjoyment at or after his death; that in and 
by each such transfer decedent retained for the remainder 
of his life the possession and enjoyment of the income 
from the property so transferred, together with the right 
to designate the persons who should enjoy the property 
and the income therefrom; and that the enjoyment of such 
transferred property, including both corpus and income, 
was at the date of his death subject to changes through 
the exercise by him of retained powers to alter, amend 
and revoke the said transfers and the terms of said trusts. 


Wherefore, having fully answered, defendant prays that 
he be hence dismissed with his costs in this behalf ex- 
pended. 


EH@sV. SILVERST EI 
United States Attorney. 


BH. MIPCHERE 
Assistant United States Attorney. 


By E. H. Mitchell, 
Assistant United States Attorney, 


Attorneys for Defendant. 


[Endorsed]: Filed Apr. 6, 1943. [53] 
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[Title of District Court and Cause. | 


MEMORANDUM 


This is an action by Catherine B. Ferry, as Executrix 
of the Last Will and Testament of Peter Ferry, deceased, 
to recover $63,825.77 claimed as overpayment to the Col- 
lector of Internal Revenue for inheritance taxes. Peter 
Ferry died testate on June 16, 1935. The Ferrys were 
married January 31, 1906 and became residents of Cali- 
fornia in 1909, where they have resided ever since. The 
Executrix, the widow, filed a federal estate tax return 
showing net federal estate tax of $16,905.17, which was 
paid by the estate, and thereafter certain other sums, 
upon demand of the Collector of Internal Revenue, total- 
ing $88,405.17. This amount includes the $16,905.17. 
In addition to these payments, the Collector of Internal 
Revenue made a tentative deficiency assessment of 
$61,183.19, making a total assessment of $149,588.36. 
This did not make allowance for the inheritance tax to 
be paid to the State of California, which was later al- 
lowed. 

The Executrix and widow did actually pay to the Col- 
lector of Internal Revenue, upon demand. the sum of 
$126,546.36 and now the Executrix demands a retund of 
the amount stated: $63,825.77. [55] 

This action was tried. argued at length before the 
court, and extensive briefs filed. 

The court finds for the plaintiff. 


Judgment is awarded in the sum of $63,825.77. with 
interest and costs. 
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Plaintiff will prepare findings of fact and conclusions 


of law. 


Dated this 10th day of December, 1943 at Los Angeles, 


Gait ornia. 


fj. EY YF. O'CONNOR 
U. S. District Court 


[Endorsed]: Filed Dec. 10, 1943. [56] 


ed 


[ Minutes: Monday, January 31, 1944] 


Present: The Honorable J. F. T. O’Connor, District 
Judge. 


This cause coming on for hearing of motion of plain- 
tiff that an order be entered substituting Ethel Strickland 
Rogan, Executrix of the Estate of Nat Rogan, deceased, 
as the defendant in the place of Nat Rogan, deceased, 
former Collector of Internal Revenue for the Sixth Dis- 
trict of California, pursuant to Notice filed January 21, 
1944; John Moore Robinson, Esq., appearing as counsel 
for the plaintiff; Walter S. Binns, Esq., appearing as 
counsel for the defendant: 


Attorney Robinson moves that the above motion be 
granted, and Attorney Binns not objecting, it is by the 
Court ordered that the said motion be, and it is, 
granted. [57] 
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In the District Court of the United States in and for the 
Southern District of California 
Central Division 


No. 2106-O’C 


CATHERINE B. FERRY, as Executrix of the Last 
Will and Testament of PETER FERRY, Deceased, 


Plaintiff 


Vv. 


ETHEL STRICKLAND ROGAN, Executrix of the 
Estate of NAT ROGAN, Deceased, 
Defendant 


DEFENDANT’S OBJECTIONS TO FORM OF PRO- 
— POSED FINDINGS HRW "CONCLUSIONS 
(Local Rule 7(a) ) 


The defendant objects to the form of the Findings and 
Conclusions drafted and proposed by plaintiff’s counsel 
and served on the 25th day of February, 1944, upon the 
grounds that the same are neither clear nor complete and 
fail to comply with the requirements of Rule 52(a), Rules 
of Civil Procedure, in the following particulars: 

1. Proposed Findings V (p. 3) and XLV (p. 14) 
are identical. One or the other should be eliminated as 
surplusage. 

2. Proposed Findings WI (3) and XLVI (pay 
are identical. One or the other should be eliminated as 
surplusage. 

3. The same is true of proposed Findings VI1 (p. 3) 
ana XLVI (p. 15). 


4. The same is true of Findings VIII (p. 4) and 
Tae VT (p. 15). 
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5. Proposed Findings VII (p. 3) and XLVI (p. 15) 
are too vague and general, fail to comply with Rule 52(a) 
and, if reviewed, would require the reviewing Court to 
refer to and carefully read and study a separate document 
in order to [58] understand their meaning. 


The proposed Finding to the effect that all of the mat- 
ters contained in Defendant’s Pre-Trial Brief were “ac- 
cepted” by the Commissioner is vague, unintelligible and 
meaningless. 


The two Findings are not supported by the Court's 
Order and, incidentally, are supported by no evidence 
whatsoever. The record is silent as to whether the entire 
contents of Defendant’s Pre-Trial Brief in this case were 
‘fully considered, accepted and acted upon by the Com- 
missioner” prior to the commencement of this action and 
before the Pre-Trial Brief was either conceived or written. 


6. Proposed Findings VIII (p. 4) and XLVIII (p. 
15) are likewise too vague, too general, fail to comply 
with Rule 52(a), and are not supported by the Court’s 
Order awarding judgment in favor of the plaintiff. 


The proposed Finding that the “grounds” upon which 
the Court’s decision in this case are based were “each and 
all fully considered, accepted and acted upon by the Com- 
missioner” is too general and unintelligible unless each 
and all of the consistent grounds, upon which the Court’s 
proposed decision herein is based, are “specially” found or 
“separately stated’, as required by Rule 52(a). 


The proposed Finding that “the grounds of recovery 
adduced at the trial’ were similarly fully considered and 
acted upon before the commencement of this action, is 
also too vague and unintelligible unless each and all of 
such grounds adduced at the trial are “specially found” 
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or “separately stated”. To understand this proposed 
blanket finding, a reviewing Court would be compelled to 
read every word of the lengthy Reporter’s Transcript. 


The phrase ‘‘accepted . . . by the Commissioner” 
is also vague, unintelligible and meaningless. 


Each and all of the foregoing objections apply equally 
to the proposal that the Court find that the Commissioner, 
who acted prior to the commencement of this action, was 
not deceived or misled into taking such action by the 
Court’s recent decision upon “all grounds” relied upon by 
the plaintiff. Such proposal, in effect, asks the Court to 
find that it, the Court, did not deceive and mislead the 
Commissioner. It is submitted that ingenuity in the 
drafting of Findings and [59] Conclusions should not 
be carried to such extreme. 


7. That portion of proposed Finding IX (p. 4) to 
the effect that the Commissioner exacted an unspecified 
amount of taxes “erroneously and unlawfully”, 1s too gen- 
eral and too vague, and is a blanket legal conclusion and 
not a fact or facts “specially” found, as required by 
Rule 52(a). Even if treated as conclusions of law, such 
conclusions are not “stated separately” as required by 
the same rule. 


The four amounts of “undistributed income” referred 
to in the same Finding IX should be “‘specially” found, 
as required by Rule 52(a). 


8. Proposed Finding X (p. 5) is not supported by the 
Court’s Order awarding judgment in favor of the plaintiff. 


Such proposed Finding is confusing in that it cannot 
be determined therefrom whether the transfers referred to 
are transfers to the five trustees or transfers to decedent’s 
wite. 
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Incidentally, the same proposed Finding is unsupported 
by the evidence and is inconsistent with plaintiff’s refund 
claim and with plaintiff’s complaint. 


9. Proposed Findings XI to XV, inclusive, all relating 
to Trust 1080, are not supported by the Court’s Order 
awarding judgment in favor of the plaintiff. 


10. Proposed Findings XVI to XXXII, inclusive (pp. 
6-11), are not supported by the Court’s Order awarding 
judgment in favor of the plaintiff, and are wholly incon- 
sistent with and contradict plaintiff’s return, her refund 
claim and her complaint herein. 


11. Of said proposed Findings, numbers XX _ to 
XXVII, inclusive, and numbers XXIX to XXXII, in- 
clusive, relating to equal co-ownership by the spouses of 
all property standing in the name of the decedent, alone, 
are incidentally not supported by the evidence. [60] 


12. Proposed Findings XXXV to XLIV, inclusive 
(pp. 12-14), are not supported by the Court’s Order 
awarding judgment in favor of the plaintiff, and are 
wholly inconsistent with and contradict the plaintiff’s re- 
turn, her refund claim and her complaint. 


Incidentally, they are not supported by the evidence. 


13. Proposed Finding XLIX (pp. 15-16) is too vague 
and general and fails to comply with said Rule 52(a). 
To understand it, a reviewing Court would be compelled 
to carefully read and study three separate documents, the 
very burden that Rule 52(a) was intended to prevent. 


The truth or falsity of each allegation of fact referred 
to in proposed Finding XLIX should be found specially, 
as required by the rule. 


This proposed Finding is not supported by the Order 
of the Court awarding judgment in favor of the plaintiff. 
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14. Proposed Conclusions J to VII, inclusive (pp. 16- 
17), are not supported by the Court’s Order awarding 
judgment in favor of the plaintiff. 


Such proposed Conclusions are unsupported by any valid 
Finding or Findings that can be made herein and are 
contradictory of and inconsistent with the plaintiff’s tax 
return, her refund claim and her complaint. 


15. Proposed Conclusions VIII to X, inclusive. are 
not supported by the Court’s Order herein or by any valid 
Finding or Findings that can be made. 


16. Proposed Conclusion XV-e (p. 20) asks the Court 
to exceed its jurisdiction and goes beyond the Court’s Or- 
der awarding judgment in favor of the plaintiff. The 
Court is without power to award “attorneys’ fees” to 
either party in a Federal tax refund suit. [61] 


Omissions 


The proposed decision in this case will not be com- 
plete and will not comply with the provisions of Rule 
52(a) unless the Court makes Findings and Conclusions, 
either affirmative or negative, upon the following issues 
of law and fact: 

17. An express Finding specifying the exact grounds 


for refund raised by plaintiff in her claim for refund. 

18. An express Finding specifying the exact grounds 
for refund raised by plaintiff in this suit. 

19. An express Finding pointing out the precise act 
or acts of commission or omission of the Collector, of 
the Commissioner or of any Government agent or agents, 
which act or acts constituted a waiver of the several 
variances between the grounds for refund raised in the 
claim and those raised in this suit. 
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20. An express Finding pointing out the precise act 
or acts of commission or omission of the Collector, of 
the Commissioner or of any other Government agent, 
which act or acts constituted a waiver of the sufficiency 
of the refund claim to support this suit. 


21. An express Finding as to whether any of the prop- 
erties placed in the first five trusts was or were, as plain- 
tiff contends, community property and, 1f so, whether 
such property or properties was or were traceable to the 
toil or talent of one of the spouses exerted after July 29, 
F927. 


22. An express Finding or Conclusion as to whether, 
under California law, wives are required to join in the 
transfer of community real property standing of record 
in the sole names of their husbands. 


23. An express Finding or Conclusion as to whether, 
after filing her complaint herein, plaintiff abandoned her 
contention that the property that went into the first five 
trusts and some of the funds used to pay life insurance 


premiums were California community property. 


24. If not, whether either spouses ever received any 
income attributable to his or her toil or talent exerted 


after July 29, 1927. 


25. An express Finding or Conclusion as to whether 
the plaintiff, who [62] knowingly failed to pay to the 
Federal Government substantial taxes upon her taxable 


income, has come into Court in this case with clean hands. 


26. An express conclusion as to whether this Court 


has jurisdiction to consider and decide the following claims 
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made by the plaintiff for the first time after the commence- 
ment of this suit, to wit: 

(a) The claim that a substantial portion of the 
real properties that went into Trust No. 6204 was 
theretofore held by the spouses as joint tenants. 

(b) The claim that several of the parcels of real 
property that went into said Trust No. 6204 were 


theretofore held by the spouses as tenants in common. 


(c) The claim that all properties that went into 
the first five trusts were theretofore co-owned by 
the spouses in equal shares as his and her separate 
property. 

(d) The claim that the spouses, prior to 1909, 
entered into an oral and binding contract to the effect 
that all property acquired by decedent during mar- 
riage should be owned equally by them as his and 
her separate property. 


(e) The claim that any of the wife’s separate 


property was used to pay life insurance premiumis. 


({) The claim that half the value of all the first 
five trusts was not includible in the gross estate. 


(g) The claim that half the value of all the 
life insurance policies was not includible in the gross 


estate. 


27. An express Finding or Conclusion as to whether 
plaintiff's refund claim “set forth in detail and under 
oath each ground upon which a refund is claimed” by 


plaintiff in this suit. 


us. Catherine B. Ferry, ete. 43 


28. An express Finding or Conclusion as to whether 

plaintiff's refund claim “set forth in detail under oath 

facts sufficient to apprize the Commissioner of 

the exact basis’? of all the claims made by the plaintiff 
in this suit. [63] 

29. An express Finding or Conclusion as to whether 

the plaintiff's refund claim ‘clearly set forth”, under oath, 


all the material facts relied upon by her in support of this 
suit. 


30. An express Conclusion as to whether, under the 
law, the Commissioner is compelled to rely at his peril 
upon sworn representations made by taxpayers in their 
returns and refund claims. 


Dated: March 1, 1944. 
Respectfully submitted, 
CHARLES H. CARR 
United States Attorney 


Eo, aC Pier 1. 

Assistant United States Attorney 
WALTER S. BINNS 

Assistant United States Attorney 


EUGENE HARPOLE, 
Special Attorney 


Bureau of Internal Revenue 
By E. H. Mitchell 


Attorneys for Defendant 


[Endorsed]: Filed Apr. 19, 1944. [64] 
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[Title of District Court and Cause. | 


CERTIFICATE OBSER@B ire CAUSE 


The above entitled Court does hereby certify that Nat 
Rogan, as Collector of Internal Revenue of the Sixth 
District of California, acted with probable cause, and 
also acted under the direction of the United States Sec- 
retary of the Treasury, in collecting the Federal Estate 
Tax from Plaintiff in the above entitled matter, claimed 
to be due by reason of the death of Peter L. Ferry. de- 
ceased, for the refund and recovery of which judg- 
ment has heretofore been rendered by the above entitled 
Court in favor of the above named Plaintiff and against 


the Defendant above named. 


Dated at Los Angeles, California, this 19 day of 
February, 1944. 


jee 1. OCONNOR 
Judge of the Above Entitled Court [65] 


Approved as to Form, this 26th day of February, 1944. 
CHAS mt CARR 
United States Attorney 


B. Ea CHEV 
Asst. United States Attorney 


By E. E. Mitchell 
Attorneys for Defendant 


| Endorsed]: Filed Apr. 19, 1944. [66] 
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{Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled cause having come on regularly to 
be heard the Ist day of June, 1943, before the Honorable 
J. F. T. O’Connor, Judge Presiding, sitting without a 
jury, a jury having been expressly waived, plaintiff ap- 
pearing by her attorneys, Messrs. Claude I. Parker, 
Ralph W. Smith and J. Everett Blum, by John Moore 
Robinson; Nat Rogan, being then designated as defend- 
ant herein, appearing by his attorney E. H. Mitchell, and 
the matter having been heard upon the issues raised by 
the complaint, and amendments thereto, and the answers 
thereto, and evidence both oral and documentary having 
been introduced, and the cause having been submitted to 
the Court for decision, and the defendant Nat Rogan, 
having resigned on the 30th day of June, 1943, and de- 
ceased on the 8th day of August, 1943, and Ethel Strick- 
land Rogan, as executrix of the Estate of said Nat 
Rogan having been [67] duly substituted as the party de- 
fendant herein, and the Court having considered the 
facts and the law, and being fully advised in the prem- 
ises, now makes its findings of fact as follows: 


Ji 

That all the facts contained in that certain “Stipulation 
Relative to Facts,’ made on the 12th day of April, 1943, 
and duly executed by counsel for all of the parties herein, 
and it is true that an exact copy of the Claim for Refund 
filed by plaintiff on the 9th day of February, 1939, is at- 
tached to said Stipulation Relative to Facts, and is marked 
Exhibit E. 
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IT. 

All of the facts alleged in Paragraphs I, II, HI and 
VI of plaintiff’s complaint, having been expressly ad- 
mitted by defendant's amended answer, the Court finds 
each and every allegation in said paragraphs of said com- 
plaint to be true. 


1 B, 


It is true that on or about the 4th day of April, 1940, 
plaintiff as executrix of the Last Will and Testament of 
Peter Ferry, deceased, duly and regularly filed with Nat 
Rogan, Collector of Internal Revenue of the Sixth Dis- 
trict of California, a protest which constituted an addi- 
tion and amendment to said claim for refund, in which 
said addition and amendment to said claim for refund 
the plaintiff set forth, in addition to the grounds claimed 
as error in said claim for refund, a separate and addi- 
tional ground of error, i. e.; the fact that the Commissioner 
of Internal Revenue had refused to allow the full amount 
of deductions shown on the Federal Estate Tax return 
which had been filed for said estate, and that the said 
Commissioner allowed deductions only to the extent of the 


value of the probate estate of said decedent. 


IV. 

It is true that a true copy of said amendments and 
addition to said claim for refund is attached to the amend- - 
ment to plaintiff’s [68] complaint on file herein, and 
that the Commissioner of Internal Revenue in making his 
ruling, upon said claim for refund, as amended. fully 


considered, accepted and acted upon said protest filed 
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on or about the 4th day of April, 1940, as aforesaid, and 
did allow as proper deductions from the gross estate of 
said decedent the said deductions claimed in said protest, 
aand that more than six months did elapse from the date 
of the filing of said protest and the date of the filing of 
the within action. 


V. 

It is true that on or about the 4th day of April, 1940, 
plaintiff filed a protest with the Commissioner of Internal 
Revenue, bearing date April 4, 1940, and that said pro- 
test was so filed at the invitation of said Commissioner 
of Internal Revenue for his consideration in rendering 
his final determination of any deficiency against the es- 
tate of said Peter L. Ferry, dceased, and that a true copy 
of said protest is attached to the plaintiff’s amendment 
to Complaint for Refund of Federal Estate Taxes Illegally 
Collected. 


[Deleted as request of Plaintiff. J. F. T. O’Connor, 
Judge. | 


VI. 

It is true that said Commissioner of Internal Revenue 
StH cristticeee, aeeepted aac aeted tpen eaeh and abt 
ef the ereunds, reasons; faets; and ether matters con- 
ee | Ses teens one oa ean ee 
April 4; $940- 

[Deleted at request of Plaintiff. J. F. T. O’Connor, 
Judge. | 
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VIL. 

Tt is true that each and all the creunds; reasons, facts 
and other matters set forth and contained in defendant's 
fal} eensidered, accepted; and aeted upen by the Con 
missioner ef Internal Revente in the rendition ef his 
Ferry fer Federal Estate Tax [69] 

[Deleted at request of Plaintiff. J. F. T. O’Connor, 
Judge. | 

Vol. 

tt +s true that the eretnds ef recovers upon which 
the decision in this matter by the within cotrt are based, 
and the crounds ot recovers addteed at the trial of the 
ot teternal Revente in the rendition of Ris determina 
Gears ttete Fes and that the derendant and the Cone 
nissierer of Titernal Revente was Het at any tinte GF i? 
ate vhise oF maheer decetrech Hiisted ef nipesed upeH 

{Deleted at request of Plaintiff. J. F. T. O*Connor, 
Judge. | 


Lg 


It is true that the Commissioner of Internal Revenue 
of the United States erroneously and unlawfully exacted 
from plaintiff a Federal Estate tax on the estate of 
Peter Ferry, deceased. in that the Commissioner of In- 
ternal Revenue increased the gross estate of said de- 
cedent by including therein the following trusts, and more 
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specifically referred to in said Stipulation Relative to 
Facts, in the following amounts: 


Trust No. 5869, Security Trust & Savings 

Bank, Corpus and undistributed income $108,363.36 
Trust No. 2021, Citizens Nat'l Trust & Sav- 

ings Bank, Corpus and undistributed income 82,289.16 


Trust No. SS4358, Pacific Southwest Trust 
& Savings Bank, Corpus and undistributed 
income 95,182.02 


Trust No. 1052, Title Guarantee & Trust 
Company, Corpus and undistributed income 122,604.80 


Trust No. 6204, Citizens Nat'l Trust & Sav- 


ings Bank, Corpus 19,580.37 
1/10th interest on Trust No. 1080, Title 
Guarantee and Trust Company. Corpus 2,547.74 
[70] 
X. 


It is true that one-half (1/2) of the interest in all of 
said trusts included in the gross estate of said decedent 
by said Commissioner of Internal Revenue, was never 
at any time transferred by the decedent within the pur- 
view of Section 302 of the Revenue Act of 1926, as 
amended and all subdivisions thereof. 


XI. 

It ts true that during his lifetime the decedent and 
the plaintiff, Catherine B. Ferry, owned as Joint Tenants 
with Right of Survivorship, an undivided 1/10th inter- 
est in said Trust No. 1080 under which the Title Guar- 
antee and Trust Company was trustee, and that prior 
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to his said death, said decedent did transfer and grant 
his one-half (1/2) interest, i.e., 1/20th interest in said 
trust, to three of his children and that at the time of his 
said death, said decedent did not have any interest in said 
Trust No. 1080. 


XII. 


It is true that at the time of said transfer of said in- 
terest in said Trust No. 1080 and at all times during 
his lifetime, said decedent was a very energetic. hard 
working individual and at all times up to the time of said 
transfer and for sometime thereafter possessed a hope- 
ful mental outlook on life, and was mentally and physically 
in good condition, and was continually planning for the 
future. 


XII. 


It is true that although decedent shortly before his 
death suffered with a skin cancer, he had no apparent 
apprehension of death therefrom, and that decedent was 
operated on for said cancer about six days before his 
death and shortly prior thereto, the operating physician 
had told decedent that decedent had no more chance of 
dying from the operation than he had of being killed by 
an automobile walking across Alvarado Street. [71] 


XIV. 

It is true that the decedent’s sole motives in transfer- 
ring said 1/20th interest in said Trust No. 1080 under 
which Title Guarantee and Trust Company was trustee. 
were that decedent had been accused by other beneficiaries 
under said trust, of renting for his personal gain, a 
portion of the trust properties and that to quell this dis- 
harmony. decedent desired to divest himself of his inter- 
est in said trust and for the reason that decedent had 
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been forced to pay numerous assessments on his beneficial 
interest in this said trust, and was fearful of additional 
assessments on this interest, and to avoid these liabilities, 


the transfer of said interest was made. 


eV 
It is true that said interest in said Trust No. 1080 
under which Title Guarantee and Trust Company was 
trustee, was not transferred by decedent in contempla- 
tion of his death, or with deferred possession or enjoy- 
ment in the decedent or in lieu of testamentary disposition, 
or within the purview of Section 302 of the Revenue Act 


of 1926, as amended, and all sub-sections thereof. 


XVI. 


It is true that the said parcels of real property re- 
ferred to in the Stipulation Relative to Facts on file here-_ 
mon Pages 13, #9, 20, 21, 22, 23, 24 and 25 thereor and 
desenated as parcels 1, 2,3, 4, 5. 6,7, &9, 10, 13, 15. 
Mow, Ie, 19, 20, 21, 28, 24 27528, 20, 34.935 ands 
were each and all acquired in California by said decedent, 
Peter L. Ferry, and by his wife, Catherine B. Ferry, as 
Joint Tenants with Right of Survivorship and each 
and all of said parcels of real property continued to 
stand in the names of said decedent, Peter L. Ferry, 
and his said wife, Catherine B. Ferry, as Joint Ten- 
ants with Right of Survivorship up to and_ includ- 
ing the times of the transfer thereof by them to 
Citizens National Trust and Savings Bank. trustee under 
said Trust No. 6204, and at [72] the respective times 
of the transfer of each and all of said parcels to Citizens 
National Trust and Savings Bank as said trustee, each 
and all of said parcels of real property stood in the 
mames of said decedent, Peter L. Ferry, and his said 


52 Ethel Strickland Rogan, etc. 


wife, Catherine B. Ferry, as Joint Tenants with Right 
of Survivorship. 


XVII. 


It is true that said parcels of real property referred 
to in the Stipulation Relative to Facts on file herein on 
Pages 20 and 23 thereof, and designated as parcels 14, 30 
and 32, were each and all acquired in California by said 
decedent, Peter L. Ferry, and by his wife, Catherine B. 
Ferry, as tenants in common, and each and all of said 
parcels of real property continued to stand and be in the 
names of said decedent, Peter L. Ferry, and his wife, 
Catherine B. Ferry, as tenants in common, up to and 
including the times of the transfer thereof by them to 
Citizens National Trust and Savings Bank, trustee, un- 
der said Trust No. 6204; and at the respective times of 
the transfers of each and of all said parcels to Citizens 
National Trust and Savings Bank, as said trustee, each 
and all of said parcels of real property stood in the names 
of said decedent, Peter L. Ferry, and his said wife, Cath- 
erine B. Ferry, as tenants 1n common. 


XVIII. 


It is true that said 27 parcels of real property so trans- 
ferred to said Trust No. 6204, under which the Citizens 
National Trust and Savings Bank was trustee, were each 
and all immediately prior to the transfer thereof, stand- 
ing in the names of said decedent, Peter L. Ferry, and 
his said wife, Catherine B. Ferry, as Joint Tenants with 
Right of Survivorship, and that in finally determining 
the gross estate of said decedent, the said Commissioner 
of Internal Revenue erroneously included the entirety of 
the value of said property and each parcel thereof in the 
total sum of one hundred seventy thousand, three hundred 


and fifteen dollars, [73] $170,315.00). 
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XIX. 


It is true that the said three parcels of real property 
transferred to said Trust No. 6204 under which the 
Citizens National Trust and Savings Bank was trustee. 
were each and all immediately prior to the transfer 
thereof to said trust, standing in the names of decedent, 
Peter L. Ferry, and his said wife, Catherine B. Ferry, 
as tenants in common and that in finally determining the 
gross estate of said decedent, Peter L. Ferry, the Com- 
missioner of Internal Revenue erroneously included the 
entirety of the value of said three properties in the sum 
of four thousand eight hundred and twenty dollars 


($4,820.00). 
xix. 


It is true that immediately prior to the marriage of 
plaintiff, Catherine B. Ferry, and said decedent, Peter L. 
Ferry, in the year 1906, they entered into an agreement 
with each other to the effect that immediately upon mar- 
riage they would become equal financial partners and that 
all earnings and all property theretofore or thereafter 
acquired by either or both of them, would be owned 
equally and 50-50 by them and that all property 
acquired by either or both of them would be owned jointly 
and all losses by either or both of them would be shared 
equally. 


XXII. 


It is true that said agreement consummated by said 
plaintiff and said decedent immediately upon their mar- 
riage. continued in effect during the remainder of said 
decedent’s life. 
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XXII. 


It is true that in or about the year 1909, said decedent 
and said plaintiff came to the State of California, and 
from and after said time continually resided in as hus- 
band and wife, and were residents of the State of Cali- 
fornia until the time of decedent's death, and that upon 
arrival in said State of California [74] in or about the 
year 1909, said decedent and said plaintiff reaffirmed in 
full the entirety of said oral property agreement thereto- 
fore entered into, and all property acquired by them or 
either or both of them at all times thereafter was ac- 
quired under the terms of and subject to said agree- 
ment. 


XXII. 


It is true that said Trust No. 5869 under which the 
Security Trust and Savings Bank, a corporation, was 
named trustee, was created equally on or about February 
10, 1925, by said decedent and his said wife, Catherine B. 
Ferry, as trustors, and it is true that said plaintiff, Cath- 
erine B. Ferry, as wife of said decedent. owned one- 
half (1/2) of all property transferred to said trust. 


XXIV. 

It is true that Trust No. 2012, under which the Citizens 
National Trust and Savings Bank was trustee, was 
created equally on or about April 9th, 1925, by said de- 
cedent, and his said wife, Catherine B. Ferry. as trustors. 
and said Catherine B. Ferry, as the wife of decedent, 
owned one-half (1/2) of all property transferred to the 
trust. 


XXV. 


It is true that Trust No. SS-4358 under which the Pa- 
cific Southwestern Trust and Savings Bank was trustee, 
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was created equally on or about October 9, 1925, by said 
decedent and his said wife, Catherine B. Ferry, as trus- 
tors, and said Catherine B. Ferry, as wife of decedent, 
owned one-half of all property transferred to said trust. 


ORNL 


It is true that Trust No. 1052, under which the Title 
Guarantee and Trust Company was trustee, was created 
equally on or about the 2nd day of November, 1925, by 
said decedent and his said wife, Catherine B. Ferry, as 
trustors, and said Catherine B. Ferry, as wife of decedent, 
owned one-half (1/2) of all property [75] transferred to 
said trust. 


XVI. 


It is true that Trust No. 6204 under which the Citizens 
National Trust and Savings Bank of Los Angeles was 
trustee, was created equally on or about June 5, 1930, 
by said decedent and his wife, Catherine B. Ferry, as 
trustors, and said Catherine B. Ferry, as wife of de- 
cedent, owned one-half (1/2) of all property at any time 
transferred to said trust. 


XXVIII. 


It 1s true that by the creation of each and all of said 
trusts, said decedent, Peter L. Ferry, and his said wife, 
Catherine B. Ferry, settled in writing their property 
rights in respect to the corpuses of each and all of said 
trusts, and that said Catherine B. Ferry, parted with good, 
sufficient and adequate consideration for the execution and 
Sreavion Of each atid all of said trusts. 


XXIX. 


It is true that during the entire married life of said 
Peter L. Ferry and his said wife, Catherine B. Ferry, 
said decedent at all times dealt with Catherine B. Ferry as 
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a business partner and during the entirety of their mar- 
ried life, it was decedent’s custom and practice to request 
and secure her consent and advice on almost all sizable 
business transactions, and said Catherine B. Ferry, ex- 
amined, on most occasions, real property prior to the 
acquisition thereof, and on numerous occasions said de- 
cedent admitted and reiterated to said Catherine B. Ferry 
that one-half (1/2) of all property was hers. 


XXX. 


It is true that on numerous occasions said decedent. 
admitted to his-son, James L. Ferry, that all of the prop- 
erty possessed by decedent and Catherine B. Ferry, was 
owned equally by them. [76] 


XXXI. 


It is true that in the year 1931, the contracting busi- 
ness operated under the name “Peter L. Ferry’ was sold 
to James L. Ferry, son of decedent and Catherine B. 
Ferry, and that prior to the sale, said decedent told his 
son, James L. Ferry, that before said sale could be made, 
it would be necessary that the consent of plaintiff, Cath- 
erine B. Ferry, be secured as she owned one-half (1/2) 
of said business. 


2 Siig 


It is true that the Commissioner of Internal Revenue in 
his final determination of the gross estate of said de- 
cedent, Peter L. Ferry, included therein all property 
owned by decedent and his wife, Catherine B. Ferry, and 
each of them, and all property owned by decedent or 
Catherine B. Ferry, or either of them, and all property in 
which decedent and his wife, Catherine B. Ferry. and 
each of them or either of them had any interest, beneficial 
or otherwise. 
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XXXITI. 


It is true that at the time of decedent’s death, there 
were issued and outstanding and in full force and effect, 
certain life insurance policies issued on the life of de- 
cedent and payable to individually named _ beneficiaries, 
i.e., his wife or children, in the sum of three hundred 
thirty-one thousand, six hundred thirty-two dollars and 
seventy-two cents, ($331,632.72) and no part of which 
policies was payable to or receivable by an executor or 
the estate of said decedent. 


XXXIV. 


It is true that the Commissioner of Internal Revenue, 
in his final determination of the gross estate of said de- 
cedent, included the entirety of the value of said insur- 
ance upon the life of said decedent in the total sum of 
three hundred thirty-one thousand, six hundred thirty- 
two dollars and seventy two cents. [77] 


XXXV. 


It is true that each and all of the premiums on each and 
all of said insurance policies were always paid by checks 
drawn on joint bank accounts of said decedent and his 
wife, Catherine B. Ferry, and some of these checks used 
to pay for these premiums on said policies were issued 
by his said wife, Catherine B. Ferry, as co-owner of said 
bank accounts. 


XXXVI. 


It is true that all income of said decedent, Peter L. 
Ferry, and/or from his said wife, Catherine B. Ferry, 
including the income from the hereinbefore described 
trusts, from every source whatsoever and all other monies 
received from any source by said decedent and/or his 
said wife, Catherine B. Ferry, was in accordance with an 
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understanding established by them always deposited to 
the same joint bank accounts from which the aforesaid 
checks for the payment of premiums, and each of them 
on the aforesaid policies and each of them was drawn, 
and all of said income and monies were unidentifiably 
commingled therein. 


XXVIII. 

It is true that for the period commencing with the date 
of the creation of said Trust No. 5869 under which the 
Security Trust and Savings Bank was trustee, and end- 
ing with the date ot decedent’s death, distributions in the 
name of Catherine B. Ferry were made from said trust 
‘in the total sum of seventy-eight thousand twenty-six 
dollars and seventy-eight cents, ($78,026.78) all of which 
said monies were, upon receipt thereof, deposited to said 
joint bank accounts. 


XXXVI. 


It is true that for the period commencing with the date 
of the creation of said Trust No. 2012 under which the 
Citizens National Trust and Savings Bank was trustee, 
and ending with the date of decedent’s death, distributions 
in the name of Catherine B. [78] Ferry were made from 
said trust in the total sum of eleven thousand four hun- 
dred seventy-five dollars and eighty-six cents ($11,475.86) 
all of which said monies were, upon receipt thereof, de- 
posited to said joint bank accounts. 


XXXIX. 


It is true that for the period commencing with the date 
of the creation of said Trust No. SS-4358, under which 
the Pacific Southwestern Trust and Savings Bank was 
trustee, and ending with the date of decedent’s death. 
distributions in the name of Catherine B. Ferry were 
made from said trust in the total sum of one thousand 
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five hundred sixty-two dollars, ($1,562.00), and during 
said period from said trust there was distributed in the 
names of Catherine B. Ferry and Peter L. Ferry, jointly, 
a total sum of forty-six thousand three hundred and 
twenty-seven dollars and forty-three cents, ($46,327.43), 
all of which said monies immediately upon receipt thereot, 
were deposited in said joint bank accounts. 


XXXX. 


It is true that for the period commencing with the date 
of the creation of said Trust No. 1052, under which Title 
Guarantee and Trust Company was trustee, and ending 
with the date of decedent’s death, distributions in the 
names of Catherine B. Ferry and Peter L. Ferry were 
made from said trust in the total sum of seventy-three 
thousand one hundred ten dollars and seventy-eight cents 
($73,110.78), all of which monies were, upon receipt 
thereof, deposited to said joint bank accounts. 

XXXXI. 

It is true that for the period commencing with the date 
of the creation of said Trust No. 1080, under which the 
Title Guarantee and Trust Company was trustee, and 
ending with the date of decedent’s death, distributions in 
the names of Catherine B. Ferry and Peter L. Ferry, as 
joint tenants, were made from said [79] trust in the 
total sum of two thousand two hundred eighteen dollars 
and thirty-eight cents ($2,218.38), all of which said 


monies were, upon receipt thereof deposited to said joint 
bank accounts. 


XXXXIL. 


It is true that one-half (1/2) of each and of all the 
premiums on each and all of said policies of insurance 
were paid for from funds belonging to said Catherine B. 
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Ferry, wife of said decedent, and it is true that one-half 
(1/2) of each and all of said policies of insurance upon 
the life of said decedent Peter L. Ferry, was taken out 
by Catherine B. Ferry, wife of said decedent. 


XXO@OSRM. 


It is true that all premiums paid on all of said policies 
of insurance were paid out of the funds deposited and 
commingled in the aforesaid joint bank accounts. 


XX. 

It is true that the Commissioner of Internal Revenue 
of the United States erroneously and unlawfully exacted 
from plaintiff a Federal Estate Tax on the estate of 
Peter Ferry, decedent, in that the Commissioner of Inter- 
nal Revenue included in the gross estate of said decedent 
for Federal Estate Tax purposes more than one-half 
(1/2) of the value of all proceeds of all insurance upon 
the life of said decedent. 


XXXXV. 

tt is true that on er about the 4th day of Apri, tose; 
plaintHt filed a pretest with the Commussioner of Ih 
ternal Revenue bearine date of Apri 4 to40, and that 
acaast the estate ef said Peter E. Ferry, deceased A 
amendment te Complaint fer Refund ef Federal Estate 
Faxes Heealy Colected [80] 

[Deleted at request of Plaintiff. J. F. T. O’Connor, 
Judge. | 
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XXXXVI. 

It is true that said Commissioner of Internal Revenue 
in the rendition of his final determination as to the lia- 
bility of said estate of Peter L. Ferry for Federal Estate 
Tax had before him and fully considered and acted upon 
each and all of the grounds, reasons, facts, errors as- 


signed and other matters contained in said claim for re- 
fund and in said protest dated April 4, 1940. 


XXXXVII. 


It is true that each and all the grounds, reasons, facts 
and other matters set forth and contained in defendant’s 
Pre-Trial Brief for Judge O’Connor on file herein were 
fully considered and acted upon by the Commissioner of 
Internal Revenue in the rendition of his determination of 
the lability of said Estate of Peter L. Ferry for Federal 
Estate Tax. 


XAXAVITT. 


It 1s true that the grounds of recovery upon which 
the decision in this matter by the within Court are based, 
and the grounds of recovery adduced at the trial of the 
issues in the within matter were each and all fully con- 
sidered and acted upon by the Commissioner of Internal 
Revenue in the rendition of his final determination of the 
liability of said estate of Peter L. Ferry for Federal 
Estate Tax; and that the defendant and the Commissioner 
of Internal Revenue were not at any time or in any wise 
or manner deceived, misled, or imposed upon by the trial 
of and the decision upon each and all of said grounds 
relied upon by the plaintiff. 


XXXXIX. 


It is true that each and every allegation contained in 
Paragraphs I to XIII, both inclusive, of defendant’s 
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amended answer and each and every allegation that is 
contained in defendant’s answer to Amendment to Plain- 
tiff’s Complaint, and each and every allegation contained 
in defendant’s answer to Second Amendment to Plaintiff’s 
Complaint, which is in conflict with the facts [81] as 
hereinbefore set forth, are not true. 


Conclusions of Law 


And as conclusions of law from the foregoing facts, 
the Court finds: 


I 


That Catherine B. Ferry took out one-half (1/2) of 
all insuramee on the thie ef decedent, Peter Ferry, tre 
entire value of the proceeds of which were included by 
the Commissioner of Internal Revenue in his final deter- 
mination of the gross taxable estate of said decedent for 
Federal Estate Tax purposes. 


i. 

That at all times subsequent to the issuance of each 
and all of the policies of life insurance on the life of said 
decedent, plaintiff, Catherine B. Ferry. owned one-half 
(1/2) of said policies and at the time of death of said 
decedent, said Catherine B. Ferry owned one-half (1/2) 
of the proceeds of all of said insurance policies. 


UE 
That one-half (1/2) of the value of the proceeds of 
all the insurance policies upon the life of Peter Ferry, 
should not have been included in the gross estate of said 
decedent by the Commissioner of Internal Revenue, and 
should have been excluded from the gross estate of said 
decedent by the Commissioner of Internal Revenue in 
determining the taxable gross estate of said decedent for 

Fedéral Estate Tax purposes. 
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IV. 

That one-half (1/2) of the value of all of the pro- 
ceeds of all of the policies of life insurance upon the 
life of said decedent was not subject to Federal Estate 
Tax by reason of the death of said decedent, and was 
not includable in the value of [82] the gross estate of 
said decedent under subdivision (g) of Section 302 of the 
Revenue Act of 1926, as amended. 


WV. 


That the inclusion by the Commissioner of Internal 
Revenue of the value of all the proceeds of the insurance 
policies taken out on the life of Peter L. Ferry, decedent, 
in the gross estate of Peter L. Ferry, decedent, in excess 
of one-half (1/2) thereof was improper. 


bel 


That the assessment of a Federal Estate Tax upon 
more than one-half of the value of all the proceeds of all 
the insurance policies taken out on the life of Peter L. 
Ferry, was improper. 


val, 

That the assessment of a Federal Estate Tax upon 
the value of that one-half (1/2) of the proceeds of all 
the insurance policies taken out on the life of Peter L. 
Ferry, deceased, which one-half (1/2) constituted the 
property of Catherine B. Ferry, was unlawful. 


VICl. 


That Catherine B. Ferry owned one-half (1/2) of all 
property transferred at any time to each and every trust 
included by the Commissioner of Internal Revenue in the 
gross estate of said decedent, and that the interest of said 
decedent and the interest of said Catherine B. Ferry in 
all of the property transferred at any time to each and 
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all of said trusts, was identical, and that one-half (1/2) 
of the value of the corpus of each and every trust was 
not includable in the gross estate of said decedent and 
that one-half (1/2) otf the value of the corpus of each 
and every trust was not subject to Federal Estate Tax 
by reason of the death of said decedent, and was not in- 
cludable in the value of the gross estate of said de- 
cedent. [83] 


IX. 


That one-half (1/2) of the entire interest in each and 
all of said trusts, the entirety of which was finally in- 
cluded in the value of the gross estate of said decedent by 
said Commissioner of Internal Revenue, was never at 
any time transferred in any manner by the decedent sub- 
ject to or within the purview of Subdivision (c) or any 
or all other subdivisions of Section 302 of the Revenue 
Act of 1926, as amended. 


». 


That the Commissioner of Internal Revenue should not 
have included more than one-half (1/2) of the value of 
the corpus of each and every trust in the gross estate of 
Peter L. Ferry, decedent. and should have excluded one- 
half (1/2) of tite valige™ et “ihe comps of all Of sare 
trusts from the gross estate of said decedent. 


XI. 


That decedent at the time of his death had no interest 
in Trust No. 1080, and that no part of the value thereof 
was includable in the gross estate of said decedent, and 
no part thereof includable in the gross estate of said de- 
cedent under Subdivision (c) or Subdivision (e) or any 
other subdivision of Section 302 of the Revenue Act of 
1926, as amended. 
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PRL 


That no part of the value of said Trust No. 1080 should 
have been included by the Commissioner of Internal Rev- 
enue in the gross estate of said decedent and no part 
thereof is subject to Federal Estate Tax. 


XITtI. 


That decedent did not at any time transfer a 1/20th 
interest or any other interest in Trust No. 1080 in con- 
templation of death, and decedent at no time made any 
transfer of any property whatsoever of any nature in 
contemplation of death, or within the purview of Sub- 
division (c) or any other subdivision of Section 302 [84] 
of the Revenue Act of 1926, as amended. 


XIV. 


That the Commissioner of Internal Revenue erroneously 
assessed and erroneously collected Federal Estate Taxes 
from plaintiff in the sum of sixty-three thousand eight 
hundred twenty-five dollars and seventy-seven cents 
$63,825.77), plus interest paid thereon in the amount of 
four thousand one hundred sixty-four dollars and twenty- 


three cents ($4,164.23). 


oy 
That plaintiff is entitled to judgment ordering and de- 
creeing that plaintiff do have and recover of and from 
the defendant the amounts sought for in her complaint 
hereunder, as follows: 


a. The sum of sixty-three thousand, eight hundred 
twenty-five dollars and seventy-seven cents ($63,- 


825.77), 


b. Together with interest at the rate of 6% per an- 
num from June 16, 1936 to November 29, 1938 on 
the sum of two hundred forty dollars and seventy- 


&. 


Ethel Strickland Rogan, etc. 


two cents ($240.72) and interest at the rate of 6% 
per annum from June 16, 1936 to November 29, 
1938 on the sum of two thousand nine hundred 
two dollars and thirteen cents ($2,902.13) and in- 
terest at the rate of 6% per anum from June 16, 
1936 to July 27, 1937 on the sum of thirty thou- 
sand forty-nine dollars and eleven cents ($30,049.11) 
and interest at the rate of 6% per annum from 
June 16, 1936 to July 27, 1937 on the sum of three 
thousand six hundred twenty-five dollars and eighty- 
nine cents ($3,625.89), and interest at the rate of 
6% per anum from June 16, 1936 to June 12, 1937 
on the sum of eight thousand dollars ($8,000.00), 
and interest at the rate of 6% per annum from 
June 16, 1936 to Apml 30, 1937 on the sunt on 
fifteen thousand dollars ($15,000.00), and interest 
at the rate of 6% per annum [85] from June 16, 
1936 to April 8, 1937 on the sum of four thousand 
seven dollars and ninety-two cents ($4,007.92) be- 
ing the total sum of $4,164.23, and 


Together with interest at the rate of 6% per an- 
num on the sum of two hundred forty dollars and 
seventy-two cents ($240.72), from November 29. 
1938 to date of judgment herein, and with interest 
at the rate of 6% per annum on the sum of two 
thousand nine hundred two dollars and_ thirteen 
cents ($2,902.13) from) November 29, 1938 to date 
of judgment herein, and with interest at the rate 
of 6% per anum on the sum of thirty thousand 
forty-nine dollars and eleven cents ($30,049.11) 
from July 27, 1937 to date of judgment herein, and 
with interest at the rate of 6% per annum on the 
sum of three thousand six hundred twenty-five dol- 
lars and eighty-nine cents ($3,625.89) from July 
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27, 1937 to date of iudgment herein, and with in- 
terest at the rate of 6% per annum on the sum of 
eight thousand dollars ($8,000.00) from June 12, 
1937 to date of judgment herein, and with interest 
at the rate of 6% per annum on the sum of fifteen 
thousand dollars ($15,000.00) from April 30, 1937 
to date of judgment herein, and with interest at the 
rate of 6% per annum on the sum of four thou- 
sand seven dollars and ninety-two cents ($4,007.92) 
from April 8, 1937 to date of judgment herein, 


d. And for her costs of suit herein, 

e, And for attorney fees in the stim of Ste-co- 

[Deleted at request of Plaintiff. J. F. T. O’Connor, 
Judge. | 

Judgment is hereby ordered to be entered accordingly 

April 
dated this 19 day of February, 1944. 
J. F. T. OCONNOR 
Judge of the Above Entitled Court [86] 


epreved “aseto Form) this’ 2......... day of February 
1944. 


Cans, H. CARR 
United States Attorney 


Ce ee ee 


Ef Wi PeCHE LIL 
Asst. United States Attorney 


Received copy of the within this 25th day of Feb., 1944. 
Chas. H. Carr, U. S. Atty: E. H. Mitchell, Asst. Atty.. 
Attorneys for Def. 


[Endorsed]: Filed Apr. 19, 1944, [88] 
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In the District Court of the United States in and for the 
Southern District of California 
Central Division 


No. 2106 O’C 


CATHERINE B. FERRY, as Executrix of the Last 
Will and Testament of PETER FERRY, Deceased, 


Plaintiff, 
VS. 


ETHEL STRICKLAND ROGAN, as Executrix of the 
Estate of NAT ROGAN, Collector of Internal Revenue 
for the Sixth District of California, Deceased, 


Defendant. 


JUDGMENT 


The above entitled cause having come on regularly to 
be heard the Ist day of June, 1943, before the Honorable 
J. F. T. O’Connor, Judge presiding, sitting without a 
jury, a jury having been expressly waived, plaintiff ap- 
pearing by her attorneys, Messrs. Claude I. Parker, Ralph 
W. Smith and J. Everett Blum, by John Moore Robinson, 
defendant appearing by his attorney, E. H. Mitchell, 
Esq., and the matter having been heard upon the issues 
raised by the complaint and amendments thereto, and the 
answers thereto, and evidence both oral and documentary 
having been introduced and the cause having been sub- 
mitted to the Court for decision, and the Court having 
made its findings of fact and conclusions of law, after 


due deliberation, 
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Now, Therefore, It Is Hereby Ordered, Adjudged, and 
Decreed [89] that plaintiff have judgment against de- 
tfendant in the sum of 


a. $63,825.77, 


b. Together with interest at the rate of 6% per 
annum from June 16, 1936 to November 29, 1938 
on the sum of $240.72, and interest at the rate of 
6% per annum from June 16, 1936 to November 29, 
1938 on the sum of $2,902.13, and interest at the 
rate of 6% per annum from June 16, 1936 to July 
27, 1937 on the sum of $30,049.11, and interest at 
the rate of 6% per annum from June 16, 1936 to 
July 27, 1937 on the sum of $3,625.89, and interest 
at the rate of 6% per annum from June 16, 1936 to 
June 12, 1937 on the sum of $8,000.00, and interest 
at the rate of 6% per annum from June 16, 1936 to 
April 30, 1937 on the sum of $15,000.00, and in- 
terest at the rate of 6% per annum from June 16, 
1936 to April 8, 1937 on the sum of $4,007.92, be- 
ing the total sum of $4,164.23, and 


c. Together with interest at the rate of 6% per annum 
on the sum of $240.72 from November 29, 1938 to 
date of this judgment, and with interest at the rate of 
6% per annum on the sum of $2,902.13 from No- 
vember 29, 1938 to date of this judgment, and with 
interest at the rate of 6% per annum on the sum 
of $30,049.11 from July 27, 1937 to date of this 
judgment, and with interest at the rate of 6% per 
annum on the sum of $3,625.89 from July 27, 1937 
to date of this judgment, and with interest at the 
rate of 6% per annum on the sum of $8,000.00 from 
June 12, 1937 to date of this judgment, and with in- 
terest at the rate of- 6% per annum on the sum of 
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$15,000.00 from April 30, 1937 to date of this judg- 
ment, and with interest at the rate of 6% per annum 
on the sum of $4,007.92 from April 8, [90] 1937 to 
date of this judgment, 


d. And for her costs of suit herein in the sum of 
$ 
e- And for attorney fees in the sum ef Ste-ce- 
[Deleted at Plaintiff's request. ] 
Judgment is hereby ordered to be entered accordingly 
April 
dated this 19 day of February, 1944. 


J. F. T. OCONNOR 
Judge of the Above Entitled Court 


Approved as to Form, this beeeceescess day ot February, 
1944. 


CHAS. Hi. Cais 
United States Attorney 
E. H. MITCHELL 
Asst. United States Attorney 


Received copy of the within this 25th day of Feb.. 
1044. Chas. H. Carr, U. S. Atty.; E. H. Mitchell, Amst: 
U. S. Attorney, Attorney for Def. 


[Endorsed]: Judgment entered Apr. 19, 1944. Dock- 
eted Apr. 19, 1944. Book C. O. 24, Page 791. Edmund 
L. Smith, Clerk; by Francis E. Cross, Deputy. 


[Endorsed]: Filed Apr. 19, 1944. [92] 
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[Title of District Court and Cause. | 


NOTICE OF OAT ERAL 


To: Catherine B. Ferry, Plaintiff, and Claude I. Parker, 
Ralph W. Smith and John Moore Robinson, Her 
Attorneys: 


Notice Is Hereby Given that Ethel Strickland Rogan, 
as Executrix of the Estate of Nat Rogan, Collector of 
Internal Revenue for the Sixth District of California, de- 
ceased, the defendant above named, hereby appeals to the 
Circuit Court of Appeals for the Ninth Circuit from the 
final judgment entered in this action on the 19th day of 
April, 1944. 


Dated: July 18, 1944. 


CEENREDBS He CARR, 
United States Attorney 


De LM NING laG SL e 
Ass’t. U. S. Attorney 


By E. H. Mitchell 


Attorneys for Defendant-Appellant 


| Endorsed]: Filed & mailed copy to Claude I. Parker 
& Ralph W. Smith; & John Moore Robinson—Attys. for 
Plaintiff Jul. 18, 1944. [93] 
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[Title of District Court and Cause. | 


ORDER EXTENDING TIME TO DOCKET CAUSE 
ON ATER Ar 


Upon motion of defendant-appellant, and good cause 
appearing therefor: 

It Is Hereby Ordered that the time within which to file 
the record and docket the above-entitled cause in the United 
States Circuit Court of Appeals for the Ninth Circuit be, 


and the same hereby is, extended to and including the 
16th day of October, 1944, 


Dated this 14th day of August, 1944. 


PAUL J. McCORMICK 
United States District Judge 


[Endorsed]: Filed Aug. 14, 1944. [94] 
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STIPULATION AND ORDER REGARDING 
RECORD ON APPEAL 


Whereas, the defendant in above-entitled action has 
taken an appeal from the judgment in above-entitled case 
to the United States Circuit Court of Appeals for the 
Ninth Circuit, and the record therein consists of eighty- 
four written exhibits, some thereof consisting of as many 
as thirty pages of printed and written matter; and 


Whereas, it is the desire of the parties hereto, in order 
to save the time, labor, and expense of making photostatic 
copies of all thereof, to facilitate printing and to permit 
inspection by the Appellate Court of the originals, that 
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certain of said original exhibits be sent to said Court in 
lieu of copies; 


Now, Therefore, It Is Stipulated and Agreed by and 
between the parties, through their respective counsel un- 
dersigned, that the originals of Plaintiff’s Exhibits num- 
bered 8, 9, 10, 11, 12, 37, 48, 49, 50, 51, 52, 53, 54, 55, 
50,97, (102) 58, and 45, and Defendant's ExhibiteH be 
sent with the record to the Appellate Court in lieu of 
copies; and that this stipulation and order shall be added 
to the record on appeal. [E.H.M.—R.W.L., Dec. 4, 1944.] 

Dated, December 4th, 1944. 


CHARLES, i. CARR 

United States Attorney 
Bor. MPCHEEL 

Assistant United States Attorney 
By E. H. Mitchell 


Attorneys for Defendant-Appellant 


CLAUDE ™ PARKER and 
oleae W. SMITH 
By Ralph W. Smith 


Attorneys for Plaintiff-Appellee 


It Is So Ordered this 5th day of December, 1944. 


J. F. ¥. OCONNOE 
Judge of the District Court 


[Endorsed]: Filed Dec. 5, 1944. [103] 
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[Title of District Court and Cause. | 


CEPR SSCERMricAne 


I, Edmund L. Smith, Clerk of the District Court of 
the United States for the Southern District of California, 
do hereby certify the foregoing volume consisting of 103 
pages, numbered from one to 103 inclusive, contains a 
full, true and correct copy of Complaint for Refund of 
Federal Estate Taxes Illegally Collected; Amended An- 
swer; Amendment to Complaint for Refund of Federal 
Estate Taxes Illegally Collected; Answer to Amendment 
to Plaintiff’s Complaint; Second Amendment to Com- 
plaint for Refund of Federal Estate Taxes Illegally Col- 
lected; Answer to Second Amendment to Plaintiff’s Com- 
plaint; Memorandum Opinion; Minute Order dated Janu- 
ary 31, 1944; Defendant’s Objections to Form of Pro- 
posed Findings and Conclusions (Local Rule 7 (a)); Cer- 
tificate of Probable Cause; Findings of Fact and Conclu- 
sions of Law; Judgment; Notice of Appeal; Order of Dis- 
trict Court Extending Time to Docket Cause on Ap- 
peal; Stipulation and Order of Circuit Court Extending 
Time to Docket Cause on Appeal; Defendant’s Designa- 
tion of Contents of Record on Appeal; and Stipulation 
and Order Regarding Record on Appeal, which together 
with Reporter’s Transcript (7 volumes), Certified Copies 
of Plaintiff’s Bschibitsmlae2, e506, 13, 14, 15, 1655 
18, 19, 20, 21, 22, 23 223 262%., 26-B, 27, 28) 29, au 
31, 32, 33, 34, 35, 36, 38, 39, 40, 41, 42, 43, 44. 46, 47, 
59, 61, 62, 63, 64 and’ 65, Certmied (Copies of Defendants 
Eeaaibits A, B, C, Dy FF, -Gaiiel i, %&., St Ny Oe 
QO, R, S, T and U, and original exhibits, being Plaintiff's 
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Pxhibits 8, 9, 10, 11) #2) 37, 45, 48, 49, 50, 51, 523/83, 
54, 55, 56, 57 and 58, and Defendant’s Exhibit E, trans- 
mitted herewith, constitute the record on Appeal to the 
United States Circuit Court of Appeals for the Ninth 
Cirewit ; 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of the District Court for the Southern 
District of California, this 11th day of December, in the 
year of our Lord one thousand nine hundred and forty- 
four and of the Independence of the United States the 
one hundred and sixty-ninth. 


| Seal | EDMUND L. SMITH, 
Clerk of the District Court of the United States for the 
Southern District of California, 
By R. B. Clifton, 
Deputy Clerk. 
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[Title of District Court and Cause. | 
Before the Honorable J. T. T. O’Connor 


REPORTER’S TRANSCRIPT OF PROCEEDINGS 


Los Angeles, California June 1, 1943 
Appearances : 
For the Plaintiff: John Moore Robinson, Esgq., 


For the Defendant: E. H. Mitchell, Assistant 
United States Attorney. 


(Case called for trial and announced ready.) 


The Court: Proceed, gentlemen. 

Mr. Robinson: In the Ferry matter does the Court 
desire an opening statement? 

The Court: Yes, sie 


Mr. Robinson: This matter, a Federal Estate Tax 
matter, involves taxability of certain trusts in which the 
decedent was one of the trustors, likewise involves the 
taxability of certain insurance upon the life of the 
decedent. 

Plaintiff intends to show the Commissioner erred in 
failing to exclude the contribution of the wife, plaintiff 
in this matter. to the trust and to the policies of insur- 
ance. 

The third matter involved is the taxability of a certain 
trust known as Trust No. 1080 which was held by the 
decedent and his wife prior to his death in joint tenancy. 
Approximately 10 days prior to the death of the decedent, 
the decedent transferred his one-half interest in the trust 
which was held in joint tenancy thereby destroying, ac- 
cording to plaintiff's contention, the joint tenancy. Upon 
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plaintiff's theory none of the said Trust 1080 is includ- 
able in gross estate and should'be excluded. 


Plaintiff intends to show in this matter that at the 
[1-A*] time the decedent and his wife were married or 
shortly prior thereto that an oral property settlement 
agreement was entered into, an agreement as to how the 
income and thereafter-acquired property should be owned. 


We intend to show that one-half of the property was 
owned at all times from the time of acquisition to and 
including the date of the decedent’s death by the widow 
and one-half by the decedent. In the event that the Court 
should feel that this burden has not been met by taxpayer, 
however, that we fail to show that those are the facts, we 
feel that all separate property in the form of contribution 
to this insurance and to these trusts should be excluded 
from the gross estate; that it is all separate property of 
the widow; and likewise all of her one-half interest in 
vested community property. and likewise her one-half 


interest in income from community property acquired 
prior to July 29, 1927. 


Mr. Mitchell: Jf the Court please, I would like in 
order to clarify the issues to refer, first, to the claim for 
refund which is attached as Exhibit E to the stipulation 
relative to facts, which I assume will be offered into evi- 
dence, in order to call the Court’s attention to the fact as 
to what the issues were in the refund claim upon which 
this suit, of course, is based. [2] 


* * x of * * * * Py 


Then they go on to the other ground for recovery. The 
claim, of course, is so far as the trusts are concerned 
that only 50 per cent of the value of the corpus is in- 


*Page number appearing at top of Reporter’s Transcript. 
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cludable in the estate, instead of 100 per cent; and the 
ground for that claim is that there was a property settle- 
ment agreement effected by the conduct of the parties in 
creating the trusts. [4] 


*K *K * *k *K *K *K *K * 


I think I should say this at the outset of the trial: A 
suit for refund can only be brought in the Federal Court 
or in the Court of Claims after a claim for refund has 
been presented, considered, and rejected by the Commis- 
sioner of Internal Revenue. The regulation in effect at 
the time [5] applicable here, Article 99, reads, or read, 
as follows—reading from Regulations 80, 1937 edition, 
Ovticle 99: 


* *K * *K * *K *F * * 


That regulation has been approved and followed by the 
Courts. The general rule is that in a suit for refund a 
suitor can rely for a recovery only upon grounds pre- 
viously presented to or considered by the Commissioner. [6] 


* * x xx * 2 2 2 * 


In other words, the purpose of this condition precedent 
to the jurisdiction of this Court to entertain such a suit 
is to avoid a multiplicity of suits and attempt, as far as 
possible, to settle them adnunistratively by refund claims. 
Therefore, the rule is that a suit canot be brought in the 
District Court or a Court of Claims except upon grounds 
as stated in the claim and the facts, essential facts, pre- 
sented to the Commissioner. And it was stressed on 
essentially the same facts as well as the same grounds. 


The Ninth .Circuit recently said—last April 13th—in 
Goodrich Co. v. United States: “The claim for refund 
must be the identical claim upon which the suit is based.” 
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Your Honor’s attention is called now again to the 
refund claim which is the basis of this suit. 


So far as the trusts are concerned the only evidence ad- 
missible will be conduct establishing a property settlement 
agreement between the spouses as of the date of the crea- 
tion of the trusts. The only evidence admissible under 
the insurance claim will be evidence tending to prove that 
the premiums were paid with community property of the 
new type. not separate property of the wife, but com- 


= 


munity [7] property of the new type. 

Counsel undoubtedly, J anticipate, will endeavor to 
introduce evidence which does not support those claims. 
There is an exception to that rule. That is where the 
Commissioner actually considers other facts and other 
grounds in support of the claim at issue—and this is the 
estate tax claim to which | now refer-—and until it is 
shown that the Commissioner actually did consider any 
other grounds or any facts not stated in the claim for 
refund, we will object to any evidence upon such facts or 
such grounds. 

The stipulation of facts—I don’t know whether it has 
been introduced or not; it has been filed, as I understand 
it—but it does contain some evidence that does not sup- 
port the claim for refund—evidence to the effect that cer- 
tain joint tenancy deeds were transferred to trustees in 
one of these trusts, Trust No. 6204. If the plaintiff 
does not establish that those facts and that ground were 
considered in support of the claim for refund, we will 
move to strike those portions of the stipulation of facts 
beginning at line 2, page 18, and ending line 9, page 25. 
If that is not yet in evidence, we will object to the intro- 
duction of that portion of the stipulation of facts on the 
ground that it is not supported by the refund claim. 
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The Court: The stipulation of facts is not in evidence 
yet. It was filed. [8] 


* * * * * * * * * 


The Court: It was filed on April 12, 1943. Call your 
first witness. Do you want to reply? 

Mr. Robinson: If I may. 

mite Court: Yes: 

Mr. Robinson: I would like to call the Court’s atten- 
tion to the letter of rejection to the claim for refund dated 
October 18, 1940. 

The Court: At what page is that? 

Mr. Robinson: That is starting on page 46. The 
Court’s attention is particularly directed to page 47 of the 
claim. First, commencing on line 10 of page 47, the fol- 
lowing language appears in the Government’s letter: 

“Tt appears that the corpus of all six of the trusts was 
acquired by the decedent during coverture prior to the 
enactinent of Section 161(a) of the California Civil Code 
giving the wife a vested interest in the community. Prior 
to the enactment of this section of the Code, the wife had 
a mere expectancy in the community. The rights of the 
husband were so complete that the husband was the owner 
of the community. U. S. v. Robbins, 269 U. S. 315. 
The fact that the wife became a co-trustor is therefore 
without significance or effect. She contributed nothing 
of her own, and her participation was a mere formality.” 

You will note, if the Court please, that the Government 
has gone into the matter very thoroughly as to whether 
she [9] contributed anything to these trusts as being the 
test, and that is the test that we desire to make. They 
go on further and say: 

“Tt is contended that the legal effect of these trusts was 
to constitute the wife a tenant in common with her hus- 
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band in the corpus thereof. There is nothing to indicate 
that the wife acquired any additional property’—note 
that, “any additional property’—‘‘or property rights by 
becoming a signatory to the trust instruments. It may be 
assumed, without conceding that upon revocation of any 
of the trusts the corpus by the terms of the instruments 
would have become the property of the trustors, in which 
event the tenancy in common might have been created.”’ 


The Court’s further attention is directed to Exhibit F 
attached to the ‘‘Amendinent to Complaint for Refund of 
Federal Estate Taxes Illegally Collected.” This protest 
was filed with the understanding and intention on the part 
of the taxpayer that it would be an amendment or addition 
to the claim for refund and should be construed as a part 
thereof. A close examination of the protest will indicate 
that throughout the entire protest it was the intention of 
taxpayer to bring attention of the Government—and the 
taxpayer feels that it has—to the effect that contributions 
were made to these trusts and to these insurance policies. 
Reading the protest with the letter of rejection, it appears 
clear that the issue of contribution to the trusts [10] 
and to the insurance policies was definitely in issue before 
the Government. [11] 


* * * * * * * * * 


Mr. Robinson: At this time the taxpayer offers into 
evidence the stipulation which has been signed by counsel 
for plaintiff and defendant in this matter. 


The Court: The stipulation that was filed April 12, 
1943? 


Mr. Robinson: That is right. [12] 


Mr. Mitchell: Defendant will object only to that por- 
tion of the stipulation of facts beginning at the top of 
page 18, line 2, and ending on line 9, page 25. 
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As the question has actually come up for a ruling—TI 
did not think it would come up so soon—I would like to 
read some authorities to your Honor, because I think this 
point is so very, very important. 

Mertens on the Law of Federal Income Taxation, 

The Court: Mr. Mitchell, may I read this first, and 
then I will know a little more intelligently what it refers 
tor 

Mr. Mitchell: Yes, your Honor. I might state briefly 
that those particular lines refer to the acquisition by Mr. 
and Mrs. Ferry of pieces of real estate wherein the deeds 
were to them as joint tenants with the right of survivor- 
ship. The facts themselves are not disputed, only the ad- 
missibility on the grounds. I think that covers the whole 
thing. It is just a repetition of a number of deeds, and 
they are all to the spouses as joint tenants. 

The Court: All of these transfers seem to be to the 
decedent and his wife as joint tenants. 

Mr. Mitchell: That is correct. 

Mr. Robinson: All, with the exception of three, your 
Honor, and they were to husband and wife alone, which 
would make them tenants in common. [13] 

The Court: Which three were those? 


Mr. Robinson: I believe one is No. 14. Just a second, 
your Honor. No. 14, No. 30 and No. 32. 


*k * * *K * * *K ** * 


The Court: The parcels do not run consecutively I 
notice. There are some omissions like Parcel 12 and 
Parcel 22 which are not included consecutively. I! sup- 
pose they are in some other. 

Mr. Robinson: I believe the reason for that, those 
properties stood in the name of Peter |. Ferry at the time 
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they were transferred to the trust. Is that right, Mr. 
Mitchell? 
Mr. Mitchell: I think that is a fact. 


*k * * * *K % * * * 


Mr. Mitchell: I think I have; yes. Do you want this 
[14] filed as one of your exhibits, the estate tax return? 


Mr. Robinson: That is all right. 
* x x 2 * x * X« 2 


The Clerk: The stipulation relative to facts will be 
Plaintiff's Exhibit 1 for identification, and these photo- 
static copies of estate tax returns will be Plaintiff’s Ex- 
hibit 2 for identification. 


(The documents referred to were marked as Plaintiff’s 
Exhibits Nos. 1 and 2, for identification. ) 


[Note: Plaintiff's Exhibits Nos. 1 and 2 will be 
found in the Book of Exhibits at pages 457 and 562.] 


Mr. Mitchell: I have already called your Honor’s at- 
tention to the refund claim and the grounds and the facts 
relied upon in support of the claim. I have called your 
Honor’s attention to the letter of rejection which dis- 
allows [15] the claims as stated in the refund claim 
And, to show the consistency of the taxpayer throughout, 
I desire now to call your Honor’s attention to a portion of 
the estate tax return, Schedule C-2, pages A-11 through 
A-15, and relating to the insurance policies. [16] 


* * * x *K * * *« * 


“The decedent furthermore desired to and did by the 
creation of these trusts enter into a property settlement 
with his wife and widow, Catherine B. Ferry, to protect 
— * * *” {13} 
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* * * * > * * * * 


In other words, the reliance is solely on the community 
property law of California and the claim is so based. 


The first case I desire to call your Honor’s attention to 
is a case decided by the Ninth Circuit on April 13, 1943, 
less than two months ago. This was a case wherein the 
insufficiency of the refund claim was objected to by the 
Government, the objection being— [19] 


* x * * * X ** * * 


That is a sample of the extent to which the Courts are 
now going in insisting that the claim be identical and that 
the facts recited in the claim are the only facts that are 
permissible in support of the claim, and the grounds al- 
leged in the complaint are the only grounds permissible to 
the suit. 


Merten’s Law of Federal Income Taxation, published in 
1943, Section 58.44, pages 343-344, reads in part as 
follows: [23] 


* *K K * 5 * * *K * 


Comparing that with the case at hand, there was noth- 
ing in the refund claim or m the estate tax return 7 
apprise the Commissioner that when the suit was filed 
three or four years later the plaintiff would claim that, 
instead of a property settlement agreement ground in sup- 
port of its claim in the Trusts, 1t now relies upon the 
joint tenancy ground, the fact that she was a separate 
owner of property [25] as a joint tenant with her hus- 


band. 


So far as the insurance is concerned, in the refund 
claim and in the estate tax return the taxpayer relies and 
bases its claim as far as the insurance is concerned upon 
the fact that the premiums were paid with community 
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funds of the new type acquired since 1927. Of course, 
we have not come to that point. This objection only goes 
to the question of the trusts, and so far as the first ground 
which this particular portion of the stipulation of facts 
purports to support, that is the ground, that there were 
joint tenancies created prior to the creation of the trusts 
and then the spouses transferred the joint tenancy prop- 
erty into the trust. 


There is no evidence to even suggest to the Commis- 
sioner on the refund claim or in the estate tax return, up 
to the present time at least, that it is a joint tenancy deed 
or that the spouses own the property in joint tenancy 
instead of as community, old type community existed. 
And how could the Commissioner investigate that ques- 
tion and check it, where the contention was not made 
at all? [26] 


K *K * * *x * * * * 


And we say here that, from the refund claim, the Com- 
missioner was not required to search the records of Los 
Angeles County, a two or three weeks or months job, to 
determine whether they were joint tenants, when they 
merely represented themselves to be tenants in common 
and title in the husband or the wife. I say it would still 
be community property no matter whose name it stood in 
according to the record. ‘‘since the Commissioner under- 
took to determine this issue he was required to determine 
Becomrectiy, * * * 7 (27 

* * * * xx * * * * 


Another case. decided by the Fifth Circuit in 1932, 
Snead v. Elmore, 59 Fed. (2d) 312, reading from page 
314: 


“* * * Regulations then in force, No. 45, Art. 1036, 
[29] require that. ‘All the facts relied upon in support of 
the claim shall be clearly set forth under oath.’ ” 
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That is the same regulation and the same language 
which we have applicable here. Proceeding with the 
opinion: ‘‘The purpose is to enable the claimed errors to 
be corrected by the Commissioner and suits to be mini- 
mized, and if disagreement persists to limit the litigation 
to the matters which have been so-examined (by the Com- 
missioner, of course) and in reference to which the tax 
officers are fully prepared to defend the issue. They 
may decline to waive and may insist on a proper claim 
for refund as a prerequisite to suit. (Citing two Su- 
preme Court cases.) This does not mean that the claim 
for refund must have contained all the evidence or argu- 
ment that is offered in the suit, but it must have indicated 
not only the amount claimed but the substantial grounds 
on which illegality is asserted and the general facts sup- 
porting the grounds, so that they may be fully investi- 
gated.” 


In our case, if the Court please, we have a claim that 
50 per cent of the value of the trust rather than 100 per 
cent should be included. [30] 


* ** * * * * * * * 


Then, another case, decided by the Ist Circuit in 1931, 
is J. P. Stevens Engraving Co. v. United States, 53 Fed. 
(2d) 1, reading from page 2: 

cok ok %* All facts relied upon in support of the claim 
should be clearly set forth in detail under oath.” 


That is quoting the same regulation. At page 3 we 
find this language: 

‘‘Appellant’s claim for refund did not challenge the vali- 
dity of the additional tax in question on any ground other 
than the first above stated one. That ground of attack 
has been abandoned.” 
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I don’t know whether the plaintiffs in this case have 
abandoned the—no; I believe not. In his opening state- 
ment counsel stated that he still relies upon the contention 
that there was a property settlement agreement, and our 
objection does not go to any evidence in support of that, 
of course. [32] 


“That ground of attack has been abandoned. The 
claim for refund contained no hint of the existence of the 
grounds of attack now relied on. The statute shows that 
the United States did not consent to the maintenance 
against it of such a suit as the instant one, unless the 
plaintiff, before instituting the suit, had, by a duly filed 
claim tor refund, afforded to the Commissioner of In- 
ternal Revenue an opportunity to determine whether the 
state of facts relied on by the plaintiff did or did not 
ae, = et 


J think that covers the argument on that point and the 
positions that I wanted to call to your Honor’s attention. 
That only goes to the portion of the refund claim—rather, 
the portions of the stipulation of facts, beginning at line 
2, page 18 and ending with line 9, page 25, all relating to 
the acquisition of real estate by joint tenancies. 


The Court: There are also three tenancy in common 
parcels, 14, 30 and 32, and you apply the same argument 
to that? 


Mr. Mitchell: The same would apply to that, of course. 


*« * * * oo * * * * 


Mr. Robinson: In this matter taxpayer filed a claim 
for refund. That claim for refund is a claim for the 
refund of some $63,000. The grounds upon which that 
claim for refund is based are (1) the includability of the 
trusts— 
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The Court: The what? 

Mr. Robinson: The includability. [33] 

The Court: Whether or not the 100 per cent— 

Mr. Robinson: Of the trusts are includable, or 
whether one-half is includable. 

The Court: Of the trusts that were made by the hus- 
band and wite? 

Mr. Robinson: That is right. The next ground is 
whether 100 per cent or what portion of the insurance 
premiums are includable. 


Mie Wourt: You clann they are 50 per cent? 
Mr. Robinson: We claim they are 50 per cent. 


And lastly, whether as to Trust 1080 which had been 
held in joint tenancy by decedent and his wife until a 
short time prior to his death, when decedent transferrred 
his one-half interest, whether any of that 1s subject to tax. 


Those are the three grounds. ‘The regulation provides 
that the taxpayer shall file a claim for refund setting 
forth the amount. That has been done. And setting 
forth the grounds upon which the taxpayer relies. Those 
three grounds are set forth. Then the cases go on 
further and provide the taxpayer shall set forth the gen- 
eral facts. The Court’s attention is called to the use of 
that word “general.” Nothing specific is intended by it, 
simply any facts, generally upon the subject, which will 
support the grounds. In other words, we have not varied 
from our grounds, and we intend to rely upon those same 
three grounds. 

Then we have the further language in the claim for 
[34] refund showing that as facts behind those grounds 
we have not relied solely upon a _ property settlement 
agreement. If we had we would not have put the lan- 
cuage in the claim referring to Mrs. Ferry’s property on 
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page 43 of the stipulation, reading trom Exhibit E of the 
claim for refund. 


* * * * * * * a te 


Mr. Robinson: Commencing on line 2 and ending on 
Fite. 
* ** * * * * * * * 


Mr. Robinson: The following language was used: 


“That respecting the inclusion in the gross estate of 
certain trusts as transfers, claimant states that prior to 
the death of the decedent the decedent and his wife made 
Cettadm transiers of their property in trust: = + +2 


By “their property” that can refer to community prop- 
erty, her separate property, their joint interests, or his 
separate property. 


* * * * * * x * * 


Mr. -Robinson: Those are the facts supporting the 
[35] grounds. 


Likewise, on page 44, in lines 3 and 4, the same lan- 
guage is used, as follows: 

“That it cannot be doubted that in the instant matter 
the decedent and his wife by their conduct in placing their 
property in trust effected a property settlement agreement 
ae” Theres the further point. [36] 


* i * * * * * * * 


Mr. Robinson: Then we have the further document 
which is controlling of all, because it shows that the Gov- 
ernment was not misled in this matter; that they had the 
full facts before them, showing that contention of the tax- 
payer that Mrs. Ferry had made contributions. That is 
commencing on page 47 of the stipulation, being the letter 
of rejection of this claim for refund. On page 47, com- 


90 Ethel Strickland Rogan, etc. 


mencing on line 18, in reference to these six trusts the 
Commissioner uses this language, this very broad lan- 
guage, referring to Mrs. Ferry and her contribution to the 
trusts: ‘‘She contributed nothing of her own and her 
participation was a mere formality.” [37] 


* * * *K * * * *K *K 


Mr. Robinson: By making a statement of that nature, 
that comprises investigation on the part of the Commis- 
sioner that they have gone into all of her property and 
they found and made an issue of the fact that she con- 
tributed nothing and that— 


*K 3K *K *K * * * *K * 


Mr. Robinson: Reference on the same matter is made 
to [38] the protest that is attached to the plaintiff’s 
amended complaint, on the theory that that protest is an 
amendment to the claim for refund. 


* x * * * * * * * 


Mr. Robinson: Do you have copy of the protest dated 
October 29, 1937? [39] 


* * * * * * * * * 


Mr. Robinson: There is no question but what a claim 
for refund, prior to the running of the statute of limita- 
tions, can be amended. Likewise is this true: Where 
the Commissioner— 

The Court: Wait a minute, now. You do not mean 
to say that it can’t be amended prior? 

Mr. Robinson: Can be amended. 

The Court: Yes. certainly. 

Mr. Robinson: Likewise is this true to a _ greater 
extent: When the Commissioner has acted upon the 
claim for refund and the amendment thereto. 
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This protest attached to the amended complaint contains 
an additional ground, to-wit, whether or not certain deduc- 
tions could be deducted, and should be deducted from [40] 
the gross estate. This ground was not set forth in plain- 
tiff’s original claim for refund. However, the Commis- 
sioner acted upon this entire protest, treating same as an 
amendment thereto, and allowed that deduction. 


* * * * * *K * * * 


The Court: I am assuming that Exhibit 1, which has 
been marked for identification, and offered by the plaintiff 
in evidence, is in evidence with the exception of the objec- 
tion that we are arguing now by counsel for the Govern- 
ment. 

Mr. Mitchell: Yes. There is no objection to any of 
the rest of it. [41] 


*K * * * * * * * * 


Mr. Robinson: In the stipulation, if the Court would 
desire to take the time and examine the figures, it will be 
found from an examination of the figures and the various 
determinations and rulings by the Commissioner that this 
deduction matter was allowed to the taxpayer. 

The Court: If it was allowed, he must have considered 


it. [42] 
* * * * a * * * * 


The Court: It is your contention that the protest is 
a part of the claim under the statute? 

Mr. Robinson: That is right, for the reason that the 
protest filed prior to the denial of the claim for refund 
was acted upon by the Commissioner, in view of the fact 
that the Commissioner allowed the item claimed as deduc- 
tions therein, which item was not contained in the claim 
for refund. 
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The Court: The protest, then, contained a new claim 
for deduction? 

Mr. Robinson: That is right; set forth a new and 
additional ground, which ground was acted upon by the 
[45] Commissioner and allowed. [46] 

* * * * xx x x x * 


The Court: Motion will be denied and exception al- 
lowed the Government. Proceed. 


Mr. Robinson: Mr. Martell. 


GHyaaises MARTELL, 


called as a witness by and on behalf of the Plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


The Clerk: Your full name? 
The Witness: Charles S. Martell. 


Direct Examination 
By Mr. Robinson: 

Q. What is your name? A. Charles S. aMiartellt 

Q. What is your occupation? [50] 

A. Trust auditor, the Title Insurance and Trust 
Company. 

©. Are you familiar with Trust No. 1052 of the Title 
Guarantee and Trust Company? A. Yes. 

QO. I ask you if you brought with you, pursuant to 
subpoena, a letter in the possession of that trust under 
date of November 16. 1934, executed by Catherine B. 
Eeyry and Peter L. Berg: ix Ves: 1 Mave? 

Mr. Robinson: Have you seen that, counsel? 

Mr. Mitchell: Trust agreement? Oh, may I refresh 
imy memory? Oh, yes, I remember it. 
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(Testimony of Charles S. Martell) 


©. By Mr. Robinson: I will ask you, Mr. Martell, 
if you recognize the signatures thereon. : 

Mr. Mitchell: I will stipulate that they are the sig- 
natures of the Ferrys. 

The Court: Accept the stipulation, counsel? 

Mr. Robinson: I will accept the stipulation. 

The Court: All right, proceed. 

Mr. Robinson: I offer this letter dated November 16, 
1934, either by Catherine B. Ferry or Peter L. Ferry, 
into evidence. 

Mr. Mitchell: Defendant objects on the ground, first, 
that it is a self-serving declaration; and second, that it 
is not supported by the refund claim. This latter ground 
[51] of objection is the same kind which I have hereto- 
fore made in objecting to the introduction of portions of 
the stipulation of facts. I could state my objections bet- 
ter 1f I knew exactly the purpose of the offer. 

Mr. Robinson: I might state the purpose of the offer. 
There were payable from Trust No. 1052, Title Guar- 
antee and Trust Company, the entire income thereof to 
Mr. and Mrs. Ferry. 

Mr. Mitchell: During their lifetimes? 

Mr. Robinson: During their lifetimes. We intend to 
show that that income, although the checks were made 
payable to Mr. Ferry, was in fact one-half Mrs. Ferry’s 
income and that those income moneys were used to pur- 
chase and pay some of the premiums on some of the in- 
surance policies involved in this matter. 

Mr. Mitchell: I think I understand now the purpose. 
We object to it further and move that it be stricken, 
unless it is shown that the income was community income 
as stated in the claim for refund, and unless plaintiff is 
able to trace the payments from this trust to the actual 
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payment of insurance premiums. That is, of course, the 
main purpose, to start a chain and follow these payments 
through their various transmutations, perhaps, into a bank 
and from bank, by check, to the insurance companies; and 
it is a self-serving declaration and it is objected to on the 
first ground. And, may I just read a moment from 
Jones Commentaries [52] on Evidence, 2nd Edition, Vol- 
ume 2, page 1636? 

Mind you, it is an attempt to establish that funds—it 
is an attempt to establish that funds were used to pay 
premiums and that the wife was community half-owner of 


those funds. The text writer here says—Jones Commen- 
taries: [53] 


* * * * * * * * * 

I think I will add another ground to my objection, and 
that is that it is immaterial. 

Mr. Robinson: May I call the Court’s attention to the 
fact that this particular part— 

The Court: Wait a minute until I read it. 

This instrument that is handed to me—has this been 
marked, Mr. Cross, for identification? 


The Clerk: No, your Honor. That will be Plaintiff’s 
[55] Exhibit 3 for identification. 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 3, for identification. ) 


[Note: Plaintiff’s Exhibit No. 3 will be found in the 
Book of Exhibits at page 623. | 


* - * * * * * * * 


Mr. Robinson: Are you objecting on the ground that 
this is a photostatic copy of the original? 
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Mr. Mitchell: Oh, no, no. The trust indenture 1s the 
best evidence after that which the Court just read from 
the letter. 

The Court: In other words, the trust agreement itself 
will clarify all of this. It seems to me that what this 
Exhibit 3 for identification does is clarify the position 
that the trust company had from the inception of the trust, 
which was in 1925—and this letter is dated nine years 
later—was to relieve the trust company from any suit on 
the part of Catherine B. Ferry because they had not paid 
to her her one-half of the income from that trust; and 
also, not [56| only ratifying the payments, but instructing 
the trust company to continue to pay, which she had a 
right to authorize them, to pay her amounts, if they were 
her amounts, to anyone she pleased. So, on that ground, 
the objection will be sustained. 


* * * * * . * * * 


Mr. Robinson: Plaintiff excepts. 

The Court: Yes. 

Q. By Mr. Robinson: Calling your attention, Mr. 
Martell, to Trust No. 1052, have you brought with you 
the records of the Trust Company? 

A. Yes; I have. 

Q. Those are the original records of the company? 

A. Yes. 

Mr. Robinson: You are not offering any objection to 
the sufficiency of the records, are you, Mr. Mitchell? 


Mr. Mitchell: Oh, no. If Mr. Martell says those 
are the original records, that is enough. 
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Q. By Mr. Robinson: Can you inform us of the 
amount of income on hand available for distribution on 
June 16, 1935? 


Mr. Mitchell: JI am going to have to object to that 
question, your Honor. Referring again to the refund 
claim— 

The Court: Will you read the question, Mr. Reporter? 

(Question read.) 

Mr. Mitchell: On the ground that that issue is not 
[57] properly before the Court, the amount of distribut- 
able undistributed income on hand at the time of de- 
cedent’s death. That is the question, 1s it? Relates to 
both. 

Mr. Robinson: That is right. 


Mr. Mitchell: On the ground that the refund claim 
relates only to the corpus of the trust, and until the trustee 
exercises its option to declare that income corpus princi- 
pal, instead of income, distributable income, a discretion- 
ary power given it by the trust indenture, the question 
is not material and is not supported by the refund claim; 
it is not supported by the tax return, the estate tax 
return; it is not supported by the letter of the Commis- 
sioner rejecting the refund claim; it is not supported, 
even, by the alleged amendment entitled “Protest,” that 
has been identified; and it is not supported by the com- 
plaint. The complaint refers only to the corpus of the trust 
and relates only to the question of 100 per cent of the 
value of the corpus, or one-half of 100 per cent of the 
value of the corpus is includable in the gross estate. 

T will call your Honor’s attention to the bottom of 
page 43 of the stipulation of facts, line 24: “The crea- 
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tion of such trusts effected between decedent and his 
wife a property settlement agreement to the effect that 
each would be vested at the time of the creation of each 
of said trusts with an undivided one-half interest in the 
property which comprised the corpus of the trust.” [58] 

The Court: Is it your contention that they were each 
to have one-half of the corpus, but neither one of them 
was to have any interest in the income? 

Mr. Mitchell: Oh, no, no, your Honor. The de- 
clarations of trust—this particular declaration of trust, I 
believe, if I am not mistaken, gave to the spouses— [59] 


* * * * *K ** ** *K * 


The Court: Assuming that that objection is good, 
this evidence should be admitted for the final computation 
to determine if it was all put into one sum, and if your 
objection is good you would never know what the proper 
tax was. [64] 


x x a ok x * * xk * 
The Court: Objection overruled and exception al- 


lowed, not passing, however, on the other half of the 
objection at this time. 


Mr. Mitchell: Then, it is admitted for the purpose of 
computation after the trial? [65] 


aie Cotirt: Ves. 
Q. By Mr. Robinson: What is that amount, Mr 


Martell ? A. $1,749.56. 
Q. Seventeen hundred and forty-nine dollars and fifty- 
six cents? A. Fifty-six cents. [66] 


* * * * * *K * * *« 
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Cross Examination 
By Mr. Mitchell: 
©. Mr. Martell, what were the type of assets? Do 


your files indicate the type of assets contained in this 
particular trust? [67] 


* *K * * * * *K *K * 


Mr. Mitchell: Trust No. 1052 is Exhibit J and ap- 
pears on page 75 of the stipulation of facts; and the first 
paragraph of this Exhibit J, that is, the declaration of 
trust, No. 1052, refers to a schedule attached to it and 
marked Exhibit A and made a part of it. 

Q. Have you a copy of that? 

A. Yes; I have a copy of it. 

Q. May I see it, please? This Exhibit J which you 
have handed me, stamped on the bottom, ‘The original in 
the vault” purports to list many street improvement bonds 
of the City of Glendale. Were you representing the bank 
at the time this trust was created? 

A. What was the date? 

Q. 1052. The date of the trust—I will have to re- 
fresh my memory—1925. 

The Court: The 2nd of November, 1925. 

Mr. Mitchell: November 2, 1925, right. 

A. No; I was not with the company then. 

QO. You were not. When did you come with the 
company ? A. March or “26; March, 1926. {#j 


2* xk * S * * * = * 
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Mr. Mitchell: If the Court please, we would like to 
complete the stipulation of facts in respect of several 
items and one or two corrections. 

Exhibit H, attached to the stipulation of facts, omitted 
an amendment that was made March 30, 1929, and we 
desire to read into the record the amendment. We only 
have [74] the one copy. “Amendment of declaration of 
trust of Citizens National Trust and Savings Bank of 
Los Angeles, Trust No. 2012. 


“Know All Men By These Presents that the Citizens 
National Trust and Savings Bank of Los Angeles, a 
national banking association, with its principal place of 
business at the City of Los Angeles, State of California, 
hereinafter sometimes called ‘Trustee’ makes and issues 
this, its amended declaration of trust to its declaration of 
trust in Trust No. 2012 wherein the Citizens Trust and 
Savings Bank of Los Angeles was Trustee and which 
bank has now been succeeded by the said Citizens Na- 
tional Trust and Savings Bank of Los Angeles, a na- 
tional banking association, and wherein the said Peter L. 
Ferry and Catherine B. Ferry are trustors, said original 
declaration of trust bearing date of April 9, 1925. 

“Whereas the said Peter L. Ferry and Catherine B. 
Ferry, trustors, desire to amend said original declaration 
of trust and have under date of March 19, 1929, duly 
requested that said amendment to said declaration of trust 
be made in writing so that said declaration of trust will 
include their son Patrick Robert Ferry, born March 17, 
1929, as one of said beneficiaries. 

“Now, therefore, said original declaration of trust 
known as the Citizens Trust and Savings Bank of Los 
Angeles Trust No. 2012 and dated April 9, 1925, is 
hereby amended in [75] the following manner, to-wit: 
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“On line 15, page 2, after the name ‘William F. Ferry,’ 
there shall be added the name of ‘Patrick Robert Ferry’; 

“And on line 16 on page 4, after the name ‘William F. 
Ferry, there shall be added the name of ‘Patrick Robert 
Ferry’, it being the intention of the trustors that their 
son, Patrick Robert Ferry, born March 17, 1929, shall be 
one of the beneficiaries of the said trust and shall share 
equally as to the income and principal of the trust estate 
in the same manner as the other male children of said 
trustors and in like proportion. 

“Excepting as hereinabove changed and modified, said 
declaration of trust is hereby re-published, ratified and 
confirmed in each and every provision therein. 

“In Witness Whereof said Citizens National Trust 
and Savings Bank of Los Angeles, as trustee, has caused 
its corporate name to be subscribed and its corporate seal 
to be affixed hereunto by its Vice-President and Assistant 
Trust Officer. Duly authorized this 30th day of March, 
1929, at the City of Los Angeles, State of California.” 

The seal. Signed ‘Citizens National Trust and Sav- 
ings Bank of Los Angeles, Trustee, by Halcott B. 
Thomas, Vice President, by Victor J. Johnson, Assistant 
Trust Officer.” 


And beneath those signatures appears the certificate of 
the trustors, reading as follows: 

“We, the undersigned, hereby certify that we are [76] 
husband and wife and trustors named in the above and 
foregoing declaration of trust and amended declaration of 
trust and therein called ‘Trustors’ and that said declara- 
tion of trust and said amended declaration of trust fully 
and correctly set out the terms and trusts under and upon 
which the property therein mentioned is to be held, 
managed and disposed of by the trustee therein named; 
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and we do hereby jointly and severally agree, consent, 
approve, ratify and confirm said original declaration of 
trust as amended by this amended declaration of trust, 
and we do confirm said original declaration of trust as 
amended hereby in all particulars. 

“Dated this Ist day of April, 1929, at Los Angeles, 
California. 

“(Signed ) Peter L. Ferry, 

Catherine B. Ferry, Trustors.” 


And that is an amendment—I have lost the stipulation 
of facts. 

The Court: It is Exhibit No. 1, Exhibit H attached 
thereto. 

Mr. Mitchell: It is an amendment of Exhibit H at- 
tached to the stipulation of facts. 

The Court: Will you give me the places where they 
were inserted and [| will insert them? 

Mr. Mitchell: Exhibit H, would be at the end of 
Eximbit H. 477] 

The Court: No, but you have the name inserted prior 
to that. Where is the first place you insert the name of 
Patrick Robert Ferry? 

Mr. Mitchell: Several places, two or three places. 
Wherever the children are listed. It follows William F. 
Ferry’s name. 

The Court: Paragraph 2, is that the first place? If 
you read from your original, Mr. Mitchell, I can follow 
you. 

Mr. Mitchell: Yes. I did not attempt to make the 
changes in the trust, because the declaration of amend- 
ment is merely to be added to the trust. But I find in 
Paragraph 2 the names of the children, so that after 
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“William L. Ferry” would be added the name of 
“Patrick.” 

The Court: That is right. Now, just a moment. 

Mr. Mitchell: Of course, the lines and pages in that 
stipulation of facts do not correspond with the amend- 
ment at all. 

The Court: No; that is right. 

Mr. Mitchell: The next one I find, your Honor, would 
be on page 63, line 17, where the children are listed. 

The Court: I was sure it was there. 

Mr. Mitchell: The next one would be line 24 of the 
same page 63, following William F. Ferry’s name. I 
find no others. 

Instead of reading the amendment of Exhibit J, Trust 
[78] No. 1052, which is on page 75—oh, by the way, 
there is a mistake there. The word “Perry” appears. 
instead of ‘‘Ferry.”” Page 75, lines 10 and 11, that should 
be ‘“‘F-e-r-r-y” instead of “P-e-r-r-y”. Does your Honor 
find that? 

The Court: Yes; and I have it corrected. 

Mr. Mitchell: Then, a similar amended declaration of 
Trust, dated March 3, 1930, was made by the Trustors, 
Mr. and Mrs. Ferry, in respect of the new son Patrick; 
so that the same change would apply to that Trust No. 
1052 which is Exhibit J. Then, on page 88, line 1, the 
word “thereof” should be changed to “hereof,” line 1, 
page 88 of the stipulation. 

Another error is the reversal of pages 108 and 109. 
Page 109 should precede 108. 

Mr. Robinson: Is that all? 

Mr. Mitchell: I think those are all the corrections; 
yes. 

Mr. Robinson: Mr. Ferry. 
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called as a witness by and on behalf of Plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your full name? 

The Witness: James L. Ferry. [79] 


Direct Examination 


By Mr. Robinson: 

©. You are the son of Peter L. Perry, deceased? 

The Court: Just a minute. I haven’t got these cor- 
rections. 

Mr. Robinson: I am sorry. 

The Court: In 1052 I only find the names of the 
children in one place. 

Mr. Mitchell: That would be the only amendment then. 

The Court: You mean 109 should precede 108? 

Mr. Mitchell: 109 should precede 108. 

The Court: I will make ‘‘109” “108” and I will make 
bs 109". 

Mr. Mitchell: That will take care of it. 

©. By Mr. Robinson: You are the son of Peter L. 


Perpy? fee Wes that is riche, 
©. The same Peter L. Ferry, the matter of whose 
estate is at issue here? A. That is right. [80] 
* x 2k x ok xk 2 xk * 


QO. <Are you familiar with the health of your father 
during, say, the last 10 or 15 years of his life? 

A. Yes; I am. 

Q. Approximately how many hours a day, if you 
know, did he attend to business? 

A. Oh, I would say he would put in anywhere from 
10 to 12 hours every day. 
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Q. Up until what time? 

A. Right up until the time of his death. 

QO. Right up until the time of his death. Was some 
of that in connection with—what business was he at that 
time [83] then in? 

A. Well, that was in his contracting business and in 
the ranch. [84] 


ok * x * x * * x * 
O. What is your occupation? 
A, General contmacror. 
©. How long have you been so engaged? [86] 
A. Oh, for the past 10 years. 
O. When was the first time that you started in the 


general contractor business, about? 

A. Well, I started in business about—well, I started 
working for my father in 1929. We were not doing 
much contracting at the time. We were mostly renting 
contractors’ equipment at that time: and in 1933 I went 
into the business for myself. 

Q. Did you have any assets in the business you 
started in by yourself in 1933? 


A. No. I beg your pardon. I started in 1931, 

© 195 A. When I started in business. 

Q. Did you have any assets? A. INo; 

Q. Did you acquire any assets? 

A. Well, I bought out my father’s business in 1931. 
Q. What were the circumstances in connection with 


that purchase? 
A. Well, I was to pay for it as I earned money out 
of the business. 
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QO. Did you have any conversation with your father 
relative to the purchase of that business? 

A. Oh, yes; I talked to him. 

OQ. When was it? Just answer yes or no. You did 
have? [87] A Yes: 
About when was that conversation? 
Oh, that would be— 
Just approximately. 
Some time in September of 731. 
And who was present? A. My father. 
And you were present? 
Yes; that is right. 
What was the conversation? 
Well, I went to him and J asked him about buying 
out the business. I was thinking about getting married 
and 1 wanted to get in for myself, and he was spending 
most of his time at the ranch, and I wanted to take over 
and run the business. So we talked over price and so 
forth. And then he says that I would have to go to my 
mother and get my mother’s permission, because she 
owned half of the business; that he always considered that 
50 per cent of the business was hers and that I would 
have to get her O.K. before the deal would be final. 

QO. By “the business” did he refer to all of his busi- 
ness, or just to the business— 


> IO BIO PO PIO 


A. No; that was just contracting and of the equip- 
ment end of the business. 

©. Anybody else sit in on the conversation? 

A. Not that I remember of; no. [88] 

Q. Then, following your conversation did you have 
a conversation with your mother or not? 

A. Yes; I talked it over with my mother. 
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©. Who was present at that time, and where was the 


ow 


conversation °? 


A. Well, that took place in my father’s office, and 
my mother and my father and myself were there. 


OQ. That was after the first conversation? 
A. That is right. 


©. Can you tell what that conversation was. what 
you said, what your mother said, and what your father 
said? 

The Court: The approximate date and place. 

QO. By Mr. Robinson: The approximate date of that 
was when? 

A. It was some time in September of 1931. 

OQ. And you have testifed that it was at your father’s 
office r yes 

©. And where was that? 

A. That was in Glendale, Calitornia. 

OQ. What was the conversation? 

A. Well. it was about the same as what it was with my 
father. I put the proposition up to my mother that I 
would buy out the business. 

OQ. And did you assign any reason for asking her, or 
what was the conversation? [89] 

A. Well, the reason J had to ask her was on account 
of my father told me that I would have to get her per- 
mission along with his: that she would have to O.K. the 
deal, too. 

©. What was the conversation with your mother? 

A. Well, I got her O.K. She said it was all right: 
that would be a good thing to get me started in business. 
She was glad to see me do it. 
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Q. Did she make any offer to sell you, or agree to it, 
or what were the circumstances? 

Mr. Mitchell: Are you asking for a conversation 
between the witness and his mother or between the wit- 
ness and his father? 

Mr. Robinson: All three of them were present. 

Mr. Mitchell: Oh. 

Q. By Mr. Robinson: I show you a document dated 
September 29, 1931, on the letter head entitled “Peter L. 
Ferry, General Contractor,” and ask you if you recognize 
the three signatures at the bottom: ‘Peter L. Ferry, 
Catherine B. Ferry, James L. Ferry”? 

A. Yes; I recognize them. 

Q. And those are the signatures of your father, Peter 
L. Ferry— A. That is right. 

—and your mother, Catherine B. Ferry—? 
That is right. 

—and of yourself? [90] A. That is right. 
And when and where was that document executed? 
This was executed in our office at that same day 
that we talked. 

Q. The same day that the three of you talked? 

A. What as rieht. 

Q. Following the conversation this document was 
executed, is thateright? A. That is right. 

©. Was there any conversation as to the reason your 
mother, Catherine B. Ferry’s name was placed on that 
document at that time? 

Mr. Mitchell: I can’t hear. 

Mr. Robinson: I am sorry. 

The Court: Mr. Reporter, repeat the question. 

(Question read. ) 


POW PO 
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Mr. Mitchell: If the Court please, I just want to 
make my same objection. I assume that this evidence is 
in some way related to the Plaintiff’s theory of tracing 
the insurance premiums, is that correct? 

Mr. Robinson: I have misled you, Mr. Mitchell. I 
am endeavoring to support the contention that there was 
a property settlement agreement between the parties. 

Mr. Mitchell: If that is the purpose, I have no 
objection. 

Mr. Robinson: Will you repeat the question? [91] 

The Court: Will you identify this document so we 
know what we are talking about? 

The Clerk: Plaintiff's Exhibit 5, for identification. 


(The document referred to was marked as Plaintiff's 
Exhibit No. 5, for identification. ) 


[Note: Plaintiff's Exhibit No. 5 will be found in the 
Book of Exhibits at page 625. | 


Mr. Mitchell: I will, though, object to this testimony 
and these documents on the ground that they do not tend 
to show any property settlement agreement in any way, 
shape, or form; they do not even tend to show a prop- 
erty settlement agreement in 1931, which I assume is the 
time of the alleged agreement? 

Mr. Robinson: No. 

Mr. Mitchell: 1925? 

Mr. Robinson: This 1s simply in ratification. I simply 
offer the statement which I will tie in at a later date by 
the testimony of Mrs. Ferry. 

The Court: All tight Gorcczed. 

Mr. Robinson: Will you read the question to the wit- 
ness, Mr. Reporter? 
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The Court: What did your mother say at the time, or 
what was the reason given for signing it? 

The Witness: The reason, he told me my mother 
owned half of the business and that I would have to get 
her to sign it for her half before the deal would be 
completed. 

Mr. Robinson: I offer that letter into evidence. 

#he Court: In evidence. [92] 

Mr. Mitchell: The same objection on the same 
grounds. 

The Court: Overruled. In evidence. 

The Clerk: Plaintiff's Exhibit 5 into evidence. 

(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 5.) 

Q. By Mr. Robinson: I show you a letter dated 
September 29, 1931, likewise on the stationery of “Peter 
ie Perry, General) Contractor, 7 

The Court: What is the date, now? 

Mr. Robinson: Same date, September 29, 1931. 

Q. With the same three names on there as before, 
which letter refers to a lease covering Lots Nos. 1 to 9, 
in Tract No. 6699, and ask you of you recognize those 
signatures? 

A. Yes; I recognize all three of them. 

Q. Those are the signatures of your father, your 
mother and yourself? A. That is right. 

QO. What were the circumstances under which that 
document was executed ? 

A. Well, this lease covered the ground that we had 
our offices and yard on that we operated out of, and I 
was turning around and leasing it from them in order that 
1 could carry on the business in the same place. 
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Q. Was any reason assigned in the conversation for 
the reason that your mother put her signature on there? 
[93] 

A. Yes. Half of it was hers and half was his, and 
therefore they both had to sign it before it was com- 
pleted. 

©. When you say half of it was hers, what do you 
mean? 

A. Half of the property. Half of the property be- 
longed to my mother and half to my father. 

Mr. Mitchell: Who said this? 

The Witness: My father. 

©. By Mr. Robinson: At that time was any refer- 
cence made in the conversation to any other property of 
your mother’s and father’s? 

A. Not at that time: no. Not at that time that J 
remember of. 

Mr. Robinson: I offer the letter into evidence. 

Mr. Mitchell: The same objection on the same 
grounds. 

The Court: It will be received. 

The Clerk: Plaintiff's Exhibit No. 6 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 6.) 


[Note: Plaintiff's Exhibit No. 6 will be found in the 
Book of Exhibits at page 627.] 


Q. By Mr. Robinson: I show you a document on 
which, written in ink at the top, is “Oct 1 1931”, with 
“October” abbreviated, and ask you if you have ever seen 
that document before. 

A. Yes, I have seen it before. 
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©. What name is at the bottom there? 

A. That is my father’s name. [94] 

©. How is it spelled? A WeTE "its Ee 

O aRee’ ? A, “Fee-t” is what is it, “L. Perry.” 

Q. Then is written “Paid in full January 1, 1933, 
Peter L. Ferry.” I ask you if you know the circum- 
stances under which that document was executed? 

A. Yes. After I started to take over the business 
and run it there for two years, a little over two years, I 
was having such a tough time to make a go of things 
during the depression, and so forth, that I went to my 
father and told him that I couldn’t live up to the agree- 
ment that we had made, that is, the amount, etc., and that 
he was going to have to reduce it down, which he did 
at that time; and we figured out about what money the 
business had made up to that time and then he marked 
that “Paid in full.” And then he told me to go ahead 
and run it as we had been running it until things equalled 
out and the business got going again. 

Q. And how long was it before you had the business 
paid for? 

A. It was sometime in 1935, the first part of 735. 

Q. Did you have any conversation with your mother 
relative to this transaction? 

A. Yes. I took it up with my mother. 

©. And when did you take it up? [95] 

Mr. Mitchell: Was this at the time the last bill of sale 
was executed? 

Mr. Robinson: At the time of the document we are 
referring to. 
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The Court: Which one is that, which document? 
You discussed one dated October 31, 1931, and then you 
got some other place. 


Mr. Mitchell: It is endorsed at the foot of the can- 
cellation of the unpaid balance “Paid in full January 1, 
1933”, and then he testified to something else in 1935. 


The Court: I have not seen that instrument. 
(Mr. Robinson handing paper to the clerk.) 


The Clerk: That will be Plaintiff's Exhibit 7 for 
identification. 


(The document referred to was marked for identifica- 
tion as Plaintiff's Exhibit No. 7.) 


QO. By Mr. Robinson: What date was it that you 
had a conversation with your mother relative to this? 


A. Oh, I can’t remember the exact date. It was 
right around the first of the year. 

QO. Of what year?r 

A. Or the last, the last of 732. 

Q. Do you recall what that conversation was? 

Mr. Mitchell: That will be objected to on the ground 
that, perhaps, it is a self-serving declaration, and the fact 
that the other party to the conversation is here to testify. 
[96] 

Q. By Mr. Robinson: Who was present at this con- 
versation? 

A. It was between my mother and myself. 

Was your father present or anybody else? 
My father was present; yes. 
What was the conversation? 


Oo > Oo 
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Mr. Mitchell: Further objected to, as the place has 
not been fixed. 

©. By Mr. Robinson: Where was the place? 

A. It was at my father’s and mother’s home in 
Glendale. 

©. What was the conversation? 


A. Well, I am kind of lost, myself, now with refer- 
ence to what— 

Mr. Mitchell: I object, of course, to this question on 
the ground that it is self-serving, the answer called for 
is self-serving—would be self-serving; statements made 
by the plaintiff outside of the presence of the defendant 
would certainly not be binding. 

Mr. Robinson: There could never be a situation where 
the defendant would be present in a tax case, and we have 
a matter where the decedent is dead and I want to show 
what his conversation was, the conversation of a deceased 
individual. 

Mr. Mitchell: I think the conversation with decedent 
relating to an issue in the case might be admissible; but 
a conversation with a plaintiff who is living and in court 
[97] ready to testify would be self-serving. 

The Court: I kind of think that is correct, counsel. 

Mr. Robinson: I would like to make an offer of proof. 
I intended to show by the conversation that the three of 
them were present and Mr. lerry stated that it was neces- 
sary for James Ferry to get the consent of his mother 
before they altered the original agreement of 1931. He 
made the further statement that everything he had, half 
of everything, not only the business, but everything, 
belonged to Mrs. Ferry. 
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The Court: These are statements by the decedent, not 
by Mrs. Ferry? 

Mr. Robinson: That is right. And Mrs. Ferry said 
that she would agree that her one-half could be trans- 
ferred, and that as a result of that it was transferred. 

The Court: Proceed. [98] 


* 2K *K *K ** * * *K *K 


The Court: First, fix the time, who was present, and 
then give the conversation. 

A. That was the end of January or end of December 
of 1932; and it took place in my mother’s and father’s 
home in Glendale. 

Mr. Mitchell: May I ask whether it was before or 
after the conversation to which you have already testified? 

©. By Mr. Robinson: Was it before or after the 
conversation with your father? 

A. It was afterwards. [100] 

Mr. Mitchell: All right. 

©. By Mr. Robinson: And what was the conversa- 
tion? 

A. Well, I put the same story up to my mother at 
that time as I did my father; that I was having a hard 
time to make a go of the business, the machinery that I 
was using was wore out, etc., and I was just having a 
tough time and I had to have the price reduced that we 
had agreed on in order to make a go and keep on going. 
And my mother agreed on that at that time; said it was 
all right as far as she was concerned. 

QO. Was any declaration made by your father con- 
cerning the properties of himself and your mother? 

Mr. Mitchell: TI submit, your Honor, that is a leading 
question. 
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Q. By Mr. Robinson: Was there any further con- 
versation ? 
A. Not at that time that I can remember of; no. 


Q. Did you keep track of the proceeds that you paid 
from the business to your mother and your father from 
that time until you stopped in the early part of 1935? 

A. Yes; that is right. 

Q. Did you keep books and records of those? 

A. Yes; I had a set of books. 

©. Where are those books and records? 

A. Well, I still have some of them, but how far back 
—I don’t know how far back they would go, but I still 
have [101] some. 

Q. Do you have any records showing the amount of 
these payments? A. Of which payments? 

Q. Of the disbursements from the business in the 
purchase thereof. A. No. 

©. You have nothing on that? 

The Court: You operated the business for about a 
year and three months prior to the time that you received 
this receipt in full, is that correct? 

A. That is correct, your Honor. 

Q. By Mr. Robinson: But after you received the 
receipt in full you still continued to pay moneys over until 
about 1935, pursuant to the understanding, is that right? 

A. That is right; yes. 

Q. I show you here a check drawn on the “Head Office 
First National Bank” at Glendale, No. 1010, check num- 
ber, under date of April 15, 1935, “Payable to the order 
of Equitable Life Assurance Society” in the sum of 
$346.79, with the notation on the side ‘Int. on Policies 
No. 2145686 to 91” and ask you— 
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Mr. Mitchell: Excuse me for interrupting, but may I 
ask the reporter to read the judge’s question and the wit- 
ness’ answer? I did not quite get the first part of it. 

(Record read by the reporter as requested.) [102] 

The Court: Exhibit 7. 

Mr. Mitchell: Yes. 

Q. By Mr. Robinson: (Continuing) I ask you if 
you know what that check is, Mr. Ferry? 

A. Yes; I know what it is. 

QO. What is it? 

A. It was a check that I gave out of the account of 
Peter L. Ferry & Son to pay the premium on one of my 
father’s insurance policies. 

©. Did you charge anybody for that payment? 

A. Yes. Whenever I made a payment like that out of 
my funds, out of the “yard fund”, what we called it. it 
was always charged back to my father and my mother. 

Q. In other words, that particular payment was 
charged to your father and your mother? 

A. That is right; yes. 

©. Do you recall in what proportions? 

A. No; I don’t recall what proportions. 

©. Was it 50-50 or 60-40, or how do you mean you 
charged them? | 

A. Well, I just had one account set up for my father 
and mother. Anything I paid for them it was just 
charged to the account. 

Mr. Mitchell: I move the answers of the witness to 
the last two questions be stricken on the ground that they 
are not the best evidence. I believe the records to which 
[103] he refers are the best evidence. 
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Mr. Robinson: I believe it has been established that 
there are no records now in existence that refer to those 
payments paid to the father and the mother. 

Mr. Mitchell: I am referring to the charges, to the 
charges that were made on the witness’ books. 

The Court: He says they are not in existence. You 
can question him, Mr. Mitchell, to lay a further founda- 
tion for objection. 

Mr. Mitchell: May I ask him? 

Mr. Robinson: Go right ahead. 

The Court: Proceed. 

QO. By Mr. Mitchell: In what form were these 
records? : 

A. Do you mean what kind of a set of books we kept? 

@, Ges 

A. We kept a regular set of books. 

Q. You say “we”. Whom do you mean? 

A. When I say “we” I mean me and the bookkeeper, 
whoever worked in the office then. 

Q. Who was your bookkeeper at that time? 

A. Mr. Bourke Irke. 

©. Can the last name be ese out? 

A. Irke, I-r-k-e. 

Q. Now, this account with your father and mother, 
the account was to show payments on account of the 
purchase price that you had agreed to pay, is that right? 


[104] A. That is right; yes. 
Q. When you paid the insurance premium you credited 
yourself and charged them? A. That is right. 


Q. With the amount and credited yourself on the 
purchase price of the business? 

A. That is right; yes. 

Mr. Robinson: I offer this check into evidence. 
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©. By Mr. Mitchell: Where are these records? 

A. I don’t know. They have all been destroyed. 

Q. Why were they destroyed? 

A. Well, we generally keep the records for five years, 
something like that, then after that— 

©. When were the records destroyed? 

A. Oh, I can’t tell you the exact date that they were 
destroyed. I know right after the first of the year we 
always clean out our files and burn a lot of the papers, 
and I imagine that is when they were burnt. 

©. You do that at the end of each year? 

Py. Wes 

Q. Showing your credits and debits of the business 
for the previous year? 

A. Not for the previous year; no, for the years away 
back. No; we always keep our books for at least five 
years. 

©. You have books now for the past five years, show- 
ing [105] your receipts and disbursements during the past 


five years? ie =Yies: 
Mr. Robinson: I offer that check No. 1010 into evi- 
dence. 


The Court: In evidence. 
The Clerk: That will be Plaintiff’s Exhibit 8 into 
evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit 8.) 

[Note: Plaintiff’s Exhibit No. 8 will be found in the 
Book of Exhibits at page 629. | 

©. By Mr. Robinson: I show you check drawn on 


The First National Bank in Glendale, being check No. 
877, under date of March 29, 1935. 
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Mr. Mitchell: Excuse me. May I ask, was this a 
joint account with some one? 

A. It was not a joint account, no; but my father had 
the right to sign on it. 

©. He had the right to draw money on account? 

A. He had a right to draw money on the account; 
yes, sir. 

©. Did he ever draw money on this account? 

A. Yes; he drew money in that account. 

Q. For his personal expenses? _ 

A. For his personal expenses and his own expenses, 


©. To support his minor children? 

A. That is rigiat. 

Q. By Mr. Robinson: How were those charges 
treated? [106] 

A. They were always charged back to his account and 
my mother’s account. 

Q. I show you this check No. 877 in the sum of 
$130.44, payable to the Lincoln National Life Insurance 
Company on policy M6/233T, and ask if you know what 
that is? 

A. Yes. That is another premium that I paid on my 
father’s insurance. 

OQ. What entry did you make in regard to that? 

A. That was charged back to their account. 

Mr. Robinson: I offer that into evidence. 

tiiesGourt. Inevidence. 

The Clerk: Plaintiff’s Exhibit 9 into evidence. 

(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 9.) 

[Note: Plaintiff’s Exhibit No. 9 will be found in the 
Book of Exhibits at page 629. ] 
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©. By Mr. Robinson: I show you check No. 413, 
drawn on The First National Bank in Glendale, for the 
sum of $130.72, to Metropolitan Life Insurance Company 
on policies 1032491-1032329, and ask you if you have 
seen that check before? 

A. Yes; I have seen that before. 

Q. And what was it? 

A. Well, this was a check that my father wrote on my 
account to pay for the premium on this insurance here. 

©. And what charge, if any, did you make in regard 
to that check? 

A. It was charged back to their account. [107] 

Mr. Robinson: I offer that check into evidence. 

The Court: In evidence. 

The Clerk: Plaintiff’s Exhibit 10 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 10.) 


[Note: Plaintiff’s Exhibit No. 10 will be found in the 
Book of Exhibits at page 629. | 


Q. By Mr. Robinson: I show you check No. 1051, 
under date of May 7, 1935, in the sum of $143.22, payable 
to Provident Mutual Life Insurance Company, the nota- 
tion thereon “Yearly Premium on Policies 186434 and 
186435,” and ask you if you know what that is? 

A. Yes. That is another check that I wrote myself 
on my account to pay my father’s insurance premium. 

Q. And what entry did you make in regard to that? 

A. And that was charged back to their account. 

Mr. Robinson: J offer that into evidence. 

The Court: In evidence. 
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The Clerk: Plaintiff’s Exhibit 11 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 11.) 


[Note: Plaintiff’s Exhibit No. 11 will be found in the 
Book of Exhibits at page 629. | 


©. By Mr. Robinson: Do you know what bank ac- 
counts that your father maintained during his lifetime, 
or your father or your mother maintained during his 
lifetime ? 

A. He had one at the California Bank, one at the 
Citizens Bank, and one at The First National Bank at 
Glendale. That is about all that I remember of. 

Q. Are you familiar with the insurance that was out- 
[108] standing upon the life of your father? 

A. Yes; I am fairly well familiar with it. 

Q. On the numerous policies of insurance do you 
know in which manner each and all of the premiums were 
paid, whether paid by cash or by check or in what man- 
ner? A. They were always paid by check. 

Q. On what bank accounts were they drawn? 

A. There was no particular bank account. It was 
either one of those three. 

Mr. Mitchell: If you have the checks, Mr. Robinson, 
they probably would be the best evidence of what banks 
they were drawn on. 

Mr. Robinson: I have not the complete checks. 

The Sourt: The four checks in evidence were all 
drawn on The First National Bank in Glendale. 

Q. By Mr. Robinson: What it your testimony that 
your father never paid cash on any premiums; it was 
always drawn on check— 


é 
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Mr. Mitchell: Now, just a minute. It is very leading. 

Mr. Robinson: I will withdraw the question, with- 
draw the question. 

Q. I show you check dated April 2, 1935, in the sum 
of $542.18, the notation thereon ‘““Payment on Policies less 
cash dividends,” checks of The First National Bank in 
Glendale. 

Mr. Mitchell: May I see that? Did I see this before? 

Mr. Robinson: You have not seen it before. [109] 

The Court: What is the check number, Mr. Mitchell? 

Mr. Mitchell: 883. | 

The Court: Amount? 

Mr. Robinson: The First National Bank in Glendale. 

The Court: The amount? 

Mr. Mitchell: You had better read it. 

Mr. Robinson: $542.18. 

Q. (Continuing) I ask you if you have seen that 
check before. 

A. Yes; I have seen it before. 

Q. And what was it for? 

A. That was another— 

Mr. Mitchell: I think it speaks for itself. 

A. That is another insurance premium that I paid out 
of the account for my father. 

Mr. Robinson: To speed it up, Mr. Mitchell— 

The Court: It does not always speak for itself. It 
may have been a re-payment of a loan, Mr. Mitchell, you 
know. 

Mr. Robinson: —will you stipulate that these checks 
that I have introduced were payments on pautice that are 
included in the taxable estate here? 

Mr. Mitchell: I would naturally have to check them, 
first. I have never seen these checks before. 
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The Court: All right. 

Mr. Robinson: I offer this check into evidence. [110] 

The Court: In evidence. What is the company? 

Mr. Robinson: What was the company? The Equuit- 
able Life Insurance Society. 

The Court: All right. 

The Clerk: Plaintiff’s Exhibit 12 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 12.) 


| Note: Plaintiff's Exhibit No. 12 will be found in the 
Book of Exhibits at page 629. | 


Mr. Robinson: Mr. Mitchell, do you desire to stipulate 
with me relative to these policies? 

Mr. Mitchell: Why, yes; I have no objection to the 
policies going in. You have the originals. [111] 


x x x * * * * *x * 


Mr. Robinson: What is your first number, Mr. 
Mitchell, if you will read it to me? 

Mr. Mitchell: “2,145,686.” 

Mr. Robinson: ‘2,145,686’ ? 

Mr. Mitchell: That is right. That is the lowest 
number. 

Mr. Robinson: Policy of the Equitable Life Assur- 
ance Society on the life of Peter L. Ferry offered into 
evidence. 

The Clerk: Plaintiff's Exhibit 13 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 13.) [112] 


[ Note: Plaintiff's Exhibit No. 13 will be found in the 
Book of Exhibits at page 630. | 


~% * * * * * ¥ * *K 
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Mr. Robinson: 2,145,687, Policy of Equitable Life 
Assurance Society on the life of Peter L. Ferry in the 
amount of $4,597.20, under date of April 12, 1916. 

Mr. Mitchell: Rewritten June 20th, 1930. 

The Clerk: Plaintiff's Exhibit 14 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 14.) 


[Note: Plaintiff's Exhibit No. 14 will be found in the 
Book of Exhibits at page 638. | 


Mr. Robinson: 2,145,688, Equitable Life Assurance 
Society policy upon the lite™or Peter L. Peri singin 
amount of $4,597.20 under date of April 12th, 1916, of- 
fered into evidence. 

Mr. Mitchell: Rewritten June 20th, 1930. 

The Clerk: That will be Plaintiff’s Exhibit 15 into 
evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 15.) 


{[Note: Plaintiff’s Exhibit No. 15 will be found in the 
Book of Exhibits at page 642. | 


Mr. Mitchell: I think these were all rewritten on June 
20th, 1930, but the endorsement would be right under the 
date. | 113] 

Mr. Robinson: Is not this the original policy? 

Mr. Mitchell: No. It is the one you gave me. 

Mr. Robinson: It is the one the company gave me. 

Mr. Mitchell: It is a rewritten policy. It is the policy 
as it existed at the time of death. 

Mr. Robinson: There is no issue between us, Mr. 
Mitchell, but what we are referring to the same policies, 
is there? 
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Mr. Mitchell: Oh, no. You will find a request for 
change of policy is also attached in each case, a document 
entitled ““Request for change of policy.” 

The Court: Were these not included in the stipulation 
of facts, gentlemen? 

Mr. Mitchell: No, your Honor. They did not come 
in time. 

The Court: All right. 

Mr. Mitchell: They all had to be photostated. 

Mr. Robinson: I offer into evidence policy No. 
2,145,689; the company is the Equitable Life Assurance 
Society; on the life of Peter L. Ferry, under date of April 
12th, 1916, and rewritten June 20th, 1930. 

The Clerk: Plaintiff's Exhibit 16 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 16.) 


[Note: Plaintiff's Exhibit No. 16 will be found in the 
Book of Exhibits at page 646. ] 


Mr. Robinson: I offer into evidence Equitable Life 
Assurance Society Policy No. 2,145,690, upon the life 
of [114] Peter L. Ferry, in the amount of $5,000, under 
date of April 12th, 1916, rewritten June 20th, 1930. 

The Clerk: Plaintiff’s Exhibit 17 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 17.) 


[Note: Plaintiff's Exhibit No. 17 will be found in the 
Book of Exhibits at page 649. | 


Mr. Robinson: I offer into evidence policy No. 
2,145,691, Equitable Life Assurance Society, upon the life 
of Peter L. Ferry. in the sum of $5,000, under date of 
April 12th, 1916, and rewritten June 20th, 1930. 
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The Clerk: That is Plaintiff’s Exhibit 18 into evi- 
dence. 


(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 18.) 


[Note: Plaintiff's Exhibit No. 18 will be found in the 
Book of Exhibits at page 651.] 


Mr. Robinson: I offer into evidence policy No. 2,481,- 
456 of the Equitable Life Assurance Society, upon the 
life of Peter L. Ferry, $6,611.20, under date of Atieiias 
Ist, 1919, and rewritten June 20th, 1930. 

The Clerk: Plaintiff’s Exhibit 19 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 19.) 


{Note: Plaintiff's Exhibit No. 19 will be found in the 
Book of Exhibits at page 653. | 


Mr. Robinson: I offer into evidence policy No. 2,481,- 
457, Equitable Life Assurance Society, in the sum of 
$3,000, upon the life Gi Peter L. Ferry, «inden deatemen 
August Ist, 1919, and rewritten June 20th, 1930. 

The Clerk: Plaintiff's Exhibit 20 into evidence. [115] 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 20.) 


[Note: Plaintiff’s Exhibit No. 20 will be found in the 
Book of Exhibits at page 655. | 


Mr. Robinson: I offer into evidence policy of The 
Provident Life and Trust Company of Philadelphia, No. 
186434, in the sum of $5,000, upon the life of Peter L. 
Ferry, under date of— 

Mr. Mitchell: “Sixth day of Fifth month” of the year 
POW 2: 


vs. Catherine B. Ferry, etc. 7 


Mr. Robinson: It is May 6, 1912. 
The Clerk: Plaintiff’s Exhibit 21 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 21.) 


[Note: Plaintiff's Exhibit No. 21 will be found in the 
Book of Exhibits at page 659. | 


Mr. Robinson: I offer into evidence policy No. 186435 
of The Provident Life and Trust Company of Phila- 
delphia— 

Mr. Mitchell: Wait a minute. What is the number? 

Mr. Robinson: 186435. 

Mr. Mitchell: Wait until I find that. 186435, all 
right. 

Mr. Robinson: Of The Provident Life and Trust 
Company of Philadelphia, in the sum of $5,000, upon the 
inc of Peter L. Ferry, umder date of the sixth day of the 
fifth month, 1912. 

The Clerk: Plaintiff’s Exhibit 22 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 22.) 


[Note: Plaintiff's Exhibit No. 22 will be found in the 
Book of Exhibits at page 661. | 


Mr. Robinson: I offer into evidence policy No. [116] 
319963 on The Provident Life and Trust Company otf 
Philadelphia, upon the life of Peter L. Ferry, in the sum 
of— 

Mr. Mitchell: The second line, “Five hundred thirty- 
nine and 60/100 Dollars.” 

Mr. Robinson: No; that is premium. 

Mr. Mitchell: Oh, excuse me. The third line, no. 

Mr. Robinson: On the face “Commuted value the sum 


of $18,220.” 
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(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 23.) 


[Note: Plaintiff’s Exhibit No. 23 will be found in the 
Book of Exhibits at page 663. | 


Mr. Robinson: I offer into evidence the policy of The 
Provident Life and Trust Company of Philadelphia No. 
319964, upon the life-of Peter L. Ferry, in the sum of 
$18,220. 

The Clerk: Plaintiff’s Exhibit 24 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 24.) 


[Note: Plaintiff’s Exhibit No. 24 will be found in the 
Book of Exhibits at page 6606. | 


Mr. Robinson: I offer into evidence policy of Provi- 
dent Mutual Life Insurance Company— 


* * * * * * * 2 * 


Mr. Robinson: Provident Mutual Life Insurance 
Company of Philadelphia, No. 437471. upon the life of 
Peter L. Ferry— [117] 

Mr. Mitchell: $19,000, the face amount on the top 
line. 

Mr. Robinson: In the sum of $19,000, dated the 25th 
day of the 6th month, 1923. 

The Clerk: Plaintiff's Exhibit 25 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 25.) 


[Note: Plaintiff’s Exhibit No. 25 will be found in the 
Book of [exhibits at page 669. | 
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Mr. Robinson: I offer into evidence policy of The 
Phoenix Mutual Life Insurance Company of Hartford, 
Connecticut— 

Mr. Mitchell: There is the number on the back at the 
top. 

Mr. Robinson: —No. 434408, upon the life of Peter 
L. Ferry, in the sum of $25,000, under date of June 23, 
1923, and attached thereto is an income settlement agree- 
ment under date of July 10th— 

hiv. Mitehell: is itsattached? —— 

Mr. Robinson: I am offering them under the same 
exhibit. 

Mr. Mitchell: All right. 

Mr. Robinson: Income settlement agreement under 
date of July 10, 1934, with said company and the insured. 

Mr. Mitchell: May I suggest that the policy be num- 
bered Exhibit 26 and the income settlement agreement 
26-A, 26-A and -B, the first one A and the second one B, 
so we can differentiate? 

The Court: Let the record so show. [118] 

The Clerk: All right; 26-A and 26-B, into evidence. 


(The documents referred to were received in evidence 
and marked Plaintiff's Exhibits Nos. 26-A and 26-B.) 


[Note: Plaintiff's Exhibits Nos. 26-A and 26-B will 
be found in the Book of Exhibits at pages 671 and 675. | 


mM: Robinson: 1 offer into evidence the policy of 
Metropolitan Life Insurance Company No. 1032329, upon 
the life of Peter L. Ferry, in the sum of—do you see that 
amount, Mr. Mitchell? 


Mr. Mitchell: Yes; it is right under “Promises to 


3) 


pay’ on the first page, ‘“‘at its home office, New York.” 
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Mr. Robinson: $6,137, under date of May 28th, 1915. 

The Clerk: It will be Plaintiff’s Exhibit 27 into evi- 
dence. 

(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 27.) 

| Note: Plaintiff’s Exhibit No. 27 will be found in the 
Book of Exhibits at page 677.] 


Mr. Robinson: I offer into evidence Metropolitan Life 
Insurance Company policy No. 1032491A upon the life of 
Peter L. Ferry— 

Mr. Mitchell: $6,000. 

Mr. Robinson: —in the sum of $6,000, under date of 
June 9th, 1915. 

The Clerk: Plaintiff’s Exhibit 28 into evidence. 

Mr. Mitchell: Where did you get that date? 

Mr. Robinson: I got that off the page at the very end. 
[119] 

(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 28.) 


[Note: Plaintiff’s Exhibit No. 28 will be found in the 
Book of Exhibits at page 680. | 


Mr. Robinson: I offer into evidence Merchants Life 
Insurance Company policy No. 67233, on the life of Peter 
L. Ferry, in the sum of $6,000, under date of April 10th, 
1916, included in which ts a certificate of assumption 
executed by the Lincoln National Life Insurance Co. of 
Fort Wayne, Indiana. 

The Clerk: Plaintiff's Exhibit 29 into evidence. 

(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 29.) [120] 


[Note: Plaintiff’s Exhibit No. 29 will be found in the 
Book of Exhibits at page 684. | 
* * * x * x * * 
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Los Angeles, California, Wednesday, June 2, 1943, 10 
a. m. 


(Case called and announced ready.) 
* * * * * x x x * 


Mr. Robinson: Mr. Mitchell, do you desire to join 
with me in offering into evidence the Form /12 of the 
Treasury Department upon each of the policies of in- 
surance? 

Mr. Mitchell: I have no objection whatever to their 
introduction. You refer to the dividend and premium 
schedule? 

Mr. Robinson: Well, it would be Form 712-Treasury 
Department, entitled ‘Life Insurance Statement.” 

Mr. Mitchell: Oh, no objection. 

Mr. Robinson: They were furnished to me by your 
oinee. 

The Clerk: As one exhibit? 

Mr. Robinson: As one exhibit. 

The Clerk: Plaintiff's Exhibit 30 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 30.) [123] 


[ Note: Plaintiff's Exhibit No. 30 will be found in the 
Book of Exhibits at page 687.] 


Mr. Robinson: At this time I offer into evidence— 

The Court: What is Exhibit 30, because I have not 
seen it? What is it, Mr. Robinson? 

Mr. Robinson: It is a statement that is furnished to 
the government by the respective insurance companies, 
disclosing the amount of the policies involved, other 
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descriptive data relative to the policy and the amount 
that was paid over to the insured. 

I offer to stipulate, Mr. Mitchell, that the amount set 
forth in there as the proceeds of the policies is the identi- 
cal amount, subject to correction, of course, if error is 
present, as were included in the gross estate in this 
matter. 

Mr. Mitchell: I assume they are correct, your Honor. 
I have not checked them with the final determination of 
the Commissioner, but subject to that checking only, I 
would so stipulate. 

Mr. Robinson: I offer into evidence letter of The 
Equitable Life Assurance Society, dated May 20, 1943, 
setting forth the amounts and dates of payment of the 
premiums on the policy in this estate held by that company. 

The Clerk: Plaintiff’s Exhibit 31, into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 31.) 


[Note: Plaintiff's Exhibit No. 31 will be found in the 
Book of Exhibits at page 728. ] 


Mr. Robinson: I likewise offer into evidence a letter 
of the Phoenix Mutual Life Insurance Company contain- 
ing the [124] identical data relative to policies of that 
company. 

Mr. Mitchell: That is relative to premiums and divi- 
dends? 

Mr. Robinson: Premiums and dividends. 

The Clerk: Plaintiff’s Exhibit 32 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 32.) 


{Note: Plaintiff’s Exhibit No. 32 will be found in the 
Book of Exhibits at page 733.] 
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Mr. Robinson: I offer into evidence letter dated May 
19, 1943, of The Lincoln National Life Insurance Com- 
pany on Policy No. M67233 with reference to premiums 
on that policy. 

The Clerk: Plaintiff's Exhibit 33 into evidence. 


(The document referred to was received in evidence and 
marked Plaintiff’s Exhibit No. 33.) 


[Note: Plaintiff’s Exhibit No. 33 will be found in the 
Book of Exhibits at page 734. ] 


Mr. Robinson: I offer into evidence letter dated May 
24, 1943, of The Prudential Insurance Company of 
America relative to the same data. 

The Clerk: Plaintiff's Exhibit 34 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff’s Exhibit No. 34.) 


[Note: Plaintiff’s Exhibit No. 34 will be found in the 
Book of Exhibits at page 735. ] 


Mr. Robinson: I offer into evidence statement of 
Pacific Mutual Life Insurance Company on policy No. 
509810 relative to the same matter. 

The Clerk: Plaintiff's Exhibit 35 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 35.) [125] 


[Note: Plaintiff’s Exhibit No. 35 will be found in the 
Book of Exhibits at page 737.] 


Mr. Robinson: I offer into evidence five statements of 
The Provident Life and Trust Company of Philadelphia 
relative to policies with that company involved in this 
matter. 
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The Clerk: Plaintiff’s Exhibit 36 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 36.) 


[Note: Plaintiff’s Exhibit No. 36 will be found in the 
Book of Exhibits at page 738. | 


Mr. Robinson: I offer into evidence a letter dated May 
25, 1943, from Knights of Columbus, together with 
“Charter Constitution Laws’’ of the Knights of Columbus 
for the year 1942, 

The Clerk: Plaintiff’s Exhibit 37 into evidence. 


(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 37.) 


Mr. Robinson: I will call Mr. Ferry to the stand. 


JAMES L. FERRY, 


recalled as a witness by and on behalf of Plaintiff, having 
been previously sworn, was examined and testified further 


as follows: 
Further Direct Examination 


By Mr. Robinson: 

Mr. Mitchell: I think a statement, perhaps, should be 
made in respect of Exhibits 31 through 37. Exhibits 31 
through 36 show the amount of dividends paid, the 
amount of premiums and the amount of dividends that 
were used and credited on premiums, leaving a smaller 
amount of cash paid by the insured and the dividends 


accrued credited for the balance of premium. [126] 
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Exhibit 37 is for the purpose, is it not, Mr. Robinson, 
of establishing the dates and amounts of premiums paid? 

Mr. Robinson: And I assume you will stipulate with 
me that the premiums were paid in accordance with the 
terms of the policies? 

Mr. Mitchell: Well, I will stipulate that the benefits 
were paid up on death, the death benefits, and the court 
can draw his own conclusions as to whether he was in 
default on the premiums. I don’t know. 

Mr. Robinson: We have not received, I might state 
at this time, a statement of premiums and dividends on the 
policy with the Metropolitan Life Insurance Company. 
By reference I would like to offer into evidence at this 
time that statement, with the understanding and stipula- 
tion that when it does.arrive it may be put into evidence. 

Mr. Mitchell: Statement relative to premiums and 
dividends 

Mr. Robinson: Yes; of the Metropolitan Life Insur- 
ance Company. 

Mr. Mitchell: Yes. No objection to the offer. 

QO. By Mr. Robinson: You were sworn yesterday, 
were you not, Mr. Ferry? A. Yes. 

Q. Are you familiar with the custom and practice of 
your father in carrying on his business and investments 
and [127] the purchase and sale of securities and in buy- 
ing and selling real property and business ventures? 

A. Iam fairly well tamiliar with it: yes. 

Q. In connection with the buying and selling of real 
property and making of investments, and in relation to 
any capital transactions relative to properties controlled by 
Mr. Ferry or your mother, did your father have any 
practice or custom in dealing with those, as to whether he 
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dealt on his own initiative, or did he receive or ask the 
consent of any other individual? 

Mr. Mitchell: Just a minute. That question is pretty 
broad and I do not think the witness has qualified himself 
to testify as to every business dealing that his father had 
over a period of 25 years or 20 years. I think that the 
time should be limited to what is involved in this case. 

The Court: To his own personal knowledge. 

Mr. Mitchell: The witness was a mere child 25 years 
ago. He has not testified that he was present during 
all of the decedent’s business transactions. I do not 
believe he is qualified to answer that question. If counsel 
wants to ask him concerning some specific transaction it 
would be more definite. 

The Court: Limited to your own personal knowledge, 
and fix the incidents, Mr. Ferry. 

A. Well, there was one deal that I remember him talk- 
ing it over with my mother before he made. [128] 

©. By Mr. Robinson: What deal was that? 

A. That was when he bought some additional land at 
the ranch. 

Additional land at the ranch. Where is the ranch? 
It is located in Fresno County. 

What time or what year was that, about? 

It was in 1932. 

Do you recall what land he bought at that time? 
Well, there was two sections. I think it was Sec- 
tion 12 and Section 2. 


>I >O >O 


©. Are those the same sections that are involved in 
Trust 6204? A. Yes; they @re im ithe triet, 


. Tell us regarding that transaction. 
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Mr. Mitchell: Just a minute. I object to the ques- 
tion on the ground that the trust was created in 1925. 
If this evidence is to establish a property settlement agree- 
ment between the spouses in 1925, any evidence as to 
something that took place in 1932 would not be relevant. 

Mr. Robinson: He has testified that these two sec- 
tions of land are a portion of the corpus of the trust. 
The taxability of that trust is a matter that is in issue 
here. 

Mr. Mitchell: I believe the trust was created in 1931, 
and the complaint and refund claim are based entirely 
upon an agreement made by conduct of the parties in 
creating the trust, not in acquiring property at any time 
but in [129] creating the trust out of old type of com- 
munity property in which the wife had a mere expectancy. 
That property was transformed into some type of co- 
ownership wherein the wife had a present interest, 
whether it was a joint tenancy in common or just what 
it was. At the time of the creation of the trust it was 
transformed, or the property settlement agreement was 
made with the wife. Now, four of those trusts—five of 
them, in fact, were created in 1925; one was created in 
1930. Any conversation that took place regarding the 
acquisition of property in 1932 would not tend to prove 
any such property settlement agreement between the 
spouses; and if they are intended as declarations—I don’t 
know what the conversation was, of course—but if they 
are introduced as declarations to establish a contract 
entered into in 1925 or ’31, the government objects be- 
cause they would be, of course, self-serving declarations. 

Mr. Robinson: We are contending that the issue in- 
volved in this particular matter relative to these trusts is 
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whether one-half or all of the trusts are includable in 
the gross estate, irrespective or whether there was a 
property settlement agreement or not. If we can show 
that the property that went into the trusts belonged in 
any part to Mrs. Ferry, that portion should be excluded 
from the gross estate. 

The Court: I will permit the evidence. Proceed. 

Mr. Robinson: Proceed. 

Mr. Mitchell: I did not hear the court. [130] 

The Court: I will permit the evidence. 

A. Well, we drove to Fresno, that is, myself and my 
father and mother, and we looked over the land; and my 
father asked my mother whether they should have addi- 
tional land there at the ranch to work in with what they 
already had; whether they had enough or whether they 
should acquire more. And they talked that over and my 
father told my mother that she had as much to lose as he 
had by going into debt or spending more money buying 
this additional land. So they decided to buy it and put it 
in the trust. 

Mr. Mitchell: I move that the last answer be stricken 
as a conclusion of the witness, what they decided. 

The Court: That may go out, the conclusion of the 
witness. 

©. By Mr. Robinson: And which two sections of 
land were bought? 

A. That was section 2 and section 12. 

Q. Was there any mention made in the conversation 
as to the ownership of the property or as to the considera- 
tion therefor? A. No: not that I remember of. 

Q. Calling your attention to a conversation that you 
had with your father— 
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Mr. Mitchell: Just a minute. I move that the whole 
answer now be stricken on the ground that it does not 
tend to establish any issue in this case. [131] 

Mr. Robinson: It showed the acquisition of property 
in the trust, and it shows that the mother had as much to 
lose as the father by the transaction. 

The Court: It does not seem that it has very much 
probative effect. However, I will let it stand. 

Q. By Mr. Robinson: Did you have any conversa- 
tion with your father shortly before the time you were 
married? A. Yes; I did. 

©. When did that conversation take place, about? 

The Court: You went into that yesterday, counsel. 

Mr. Robinson: Not this conversation. This was 
before he was married. 

The Court: Yes; he went into it yesterday. He 
told him he wanted to get married and wanted to get into 
business for himself, and then his father and mother made 
this deal with him. 

Mr. Robinson: I am not referring to that particular 
conversation. 

The Court: Was he married more than once? 

The Witness: No, your Honor. 

Mr. Robinson: No; I think only once. Apparently 
they had a lot of conversations. 

The Court: All right. 

A. Yes. It took place one day in May of ’32, when I 
was driving my father— 

O. By Mr. Robinson: When were you married? 
[132] At Im April, 32. 
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©. In other words, it was after you were married, 
then? 

A. No; it was a month before, or June. I beg your 
pardon. It was in June. 

The Court: What was in June, your marriage or the 
conversation? 

The Witness: No. I was married in April. 

Q. By Mr. Robinson: April, 1932. And when did 
the conversation take place. 

In March, the month before. 

The month before you were married? 

That is right; the month before. 

And where did the conversation take place? 

We were on our way from Glendale to the ranch 
in Fresno. 

QO. Who were present? 

A. Just my father and myself. 

Mr. Mitchell: Were you driving or on the train? 

A. No; I was driving the car. I was driving to the 
ranch. 

©. By Mr. Robinson: What was that conversation? 

A. Well, we were talking about— 

Mr. Mitchell: Just a minute. I object to that ques- 
tion, to what will undoubtedly, as the last one, bring out 
a self-serving declaration by the decedent which is wholly 
inadmissible [133] to establish contract. 

Mr. Robinson: I believe it will bring out a declara- 
tion of the decedent which is admissible in evidence. 

Mr. Mitchell: Not where the estate is offering the 
evidence. I don’t think that counsel would attempt to 
bring out evidence that is against the interests of the 


Piero - 


vs. Catherine B. Ferry, ete. 141 


(Testimony of James L. Ferry) 
estate. That would be quite unusual. I don’t know 
what the answer is going to be but— 

The Court: Let us find out what it is going to be. 
Proceed. 

©. By Mr. Robinson: Tell the conversation. [134] 


** ** 3k ok ss * * * * 


JZUMES Lae RY , 


recalled as a witness on behalf of the plaintiff, having 
been previously sworn, was examined and testified further 
as follows: 

Mr. Mitchell: Were you through with the direct 
examination, Mr. Robinson? 

Mr. Robinson: Yes. 


Cross-Examination 


By Mr. Mitchell: 

Q. Mr. Ferry, I call your attention to Plaintiff's 
Exhibit 5, written on the stationery of “Peter L. Ferry, 
General Contractor, Glendale,” dated September 29, 1931, 
and I will ask you who typed that? Did you type it? 

A. No; I didn’t. I think Mr. Irke typed it. 

OQ. Who was he? 

A. He was a bookkeeper at that time. I think he is 
the one that typed it. 

Q. Did you dictate it or did your father dictate it? 

A. My father dictated it. 

Q. Did he say anything about the reason he did not 
put Mrs. Ferry’s name in at the top as one of the parties 
of the first part? A” None tdiairt, 
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Q. At the time this was executed—I am still [172] 
referring to Exhibit 5—you took over the property, of 
course? A. Not the real estate; no. 


Q. No, no, no. I mean the equipment business was 
sold to you and the business, the going concern? 

A. Yes; that is right. 

QO. What did that consist of, Mr. Ferry? 

A. It consisted of a lot of road machinery and equip- 


Q. Had he been renting that to contractors? 
A. Yes; that is right. 


Q. For rentals? And you continued in that same 
business from then on? A. That is right. 

Q. Why did he ask that his name be in the business 
after you took over as Peter L. Ferry & Son? 

A. Well, Peter L. Ferry, the name of Peter L. Ferry 
was well known in the contracting business and I was the 
one that asked him to use that name, because it was a 
familiar name in the industry. 


Q. I see. The good will was attached to the name? 
A. And good will was attached to it. 


Q. Mr. Ferry, how long had he been operating that 
business as a rental business, equipment rental business, 
when you took over, how long before? 

A. Before I took over? [173] 


Q. Yes. 

A. Oh, he always did operate an equipment rental 
business along with his contracting business. He always 
had surplus equipment that, when he was not using it on 
his contracts, he would rent to other contractors. He 
always did do that along with his contracting. 
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©. I had better ask: When did he cease the con- 
tracting end of the business? 

A. I think his last contract was about in 1929. 

QO. About 1929? 

A. That is, his last—yes; I would say that would 
be his last contract job. 

Q. Now, calling your attention to Exhibit 6, also 
dated September 29, 1931, reading as follows: ‘Lease 
to Cover Lots No. 1 to 9, inclusive, in Tract No. 6699, 
except Warehouse and Garage and enough room for 
Jack Isbell for his building material business.” Who was 
the lessor under that lease and who was the lessee? 

A. Under Isbell’s lease? 

Q. Under the lease referred to here, the lease cover- 
ing Lots | to 9, inclusive, of Tract No. 6699? 

A. Well, my father was the—he was the lessor. My 
father and mother were the lessors on it. Isbell was a 
tenant. 

QO. Oh, I see. How long was that lease, for what 
period of time? [174] 

A. I don’t know how long the lease was for, whether 
it was just from month to month, is the way that they 
were operating the lease. 

Q. Did you ever see that lease? 

A. I never seen the lease: no. 

Q. How do you know your mother was one of the 
lessors?! 

A. Well, she was in with dad on all the property, I 
know. 

OQ. What do you mean by “in all on all the property”? 

A. Well, she had an interest in all his property. You 
see, he owned quite a bit of property around Glendale. 
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Q. Are you speaking from the deeds which you saw? 

A. No, no. 

Mr. Mitchell: I move that the witness’ answer be 
stricken as a conclusion. 


The Court: It may go out. 

Mr. Mitchell: The deeds are the best evidence. 

©. Why was any reference made to this lease on 
Lots 1 to 9 in your agreement with your father? 

A. Well, that was the property which we operated the 
business on. Our yard and offices were located on that 
property. 

©. You are sure that did not belong to Trust 1080, 
aren't you? 

A. Yes; 1 anwsuge it didn’t belong to it, thatas, [17a] 
the title was held—the title to the lease was held in 
Trust 1080. 

QO. Legal title was in Trust 1080? A. Yeu 

Q. And you are sure, then, that the owner of the 
legal title was not the lessor? 

A. You mean not my father, who would be the lessor ? 

Q. No. You just say that the legal title was in the 
trust company. What is that, Title Guarantee and 
Trust, 1080? A. No; that is the Citizens. 

Q. The Citizens. Legal title was in the Citizens, I 
believe you say, is that right? 

A. Yes; that is right, but under that trust my father 
and mother had rights to operate all the property. 

Mr. Mitchell: I move that that answer be stricken. 
The trust itself is the best evidence of what rights the 
father and mother had. 

The Court: It may go out. 
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Mr. Mitchell: What rights the spouses had, and the 
trust is attached to the stipulation of facts and does not 
indicate any rights at all, except a one-tenth interest owned 
by Mr. and Mrs. Ferry as joint tenants. 

OQ. Would you like to refresh your memory on that, 
Mr. Ferry, as to your father’s and mother’s rights, from 
the trust instrument itself? [176] A. No, no. 

©. You recall that they had a one-tenth interest as 
joint tenants, do your 

A. No. I don’t recall what interest they had in that 
particular trust. 

Q. This exhibit 6 goes on to say: ‘All taxes on land 
to be paid by Peter L. Ferry, known as party of the first 
part.’ Why wasn’t Mrs. Ferry’s name put in there, or 
ard “ar. erry tell you? A. He didn’t tell me; no. 

QO. The exhibit goes on: “All taxes on equipment 
to be paid by James L. Ferry, known as party of the 
second part.” Then the next paragraph: “Party of the 
first part agrees to re-locate the office buiding after con- 
demnations are completed for Phyllis Avenue.” Were 
condemnation proceedings pending at that time? 

A. That 1s right. 

QO. By the City of Glendale? 

Ew ey the Cityeon Los: Angeles. 

QO. The City of Los Angeles. Was this office in Los 
Angeles or in Glendale? A. It was in Los Angeles. 

©. On San Fernando? 

A. Yes. Well, at that time there was no San Fer- 
nando Road, at that time. 

Q. Now, the exhibit goes on: Rental to be $150.00 
[177] per month and to run for a period of five years, 
rental payable in advance on the first of each month.” It 
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does not indicate who is to pay that rent or to whom that 
rent is to be paid. Can you explain that clause? 

A. Yes. I was to pay that rent to my father and 
mother. 

Q. In other words, you were renting something, then, 
yourself; you were the lessee, is that the idea? Is this 
intended as a lease, this exhibit 6°? 

A. Well, I don’t know if you would call it a lease. 
It was just more of writing down our agreement that we 
had. 

Q. Isn’t it a fact that your father leased this property 
from the Citizens Trust and Savings Bank, Trustee, 
under Trust No. 1080? A. No. 

©. He did not. The bank had legal title but he was 
the lessor, is that the idea? 

A. Well, I don’t know about that: no. 

Q. Was the lease executed to you, other than this 
document? A. No. 

Q. Exhibit 6° A. No. 

QO. Now, I call your attention to a document dated 
October 1, 1931, that 1s two days after the dates appearing 
on Exhibits 5 and 6, and entitled, ‘““Agreement for the 
Sale [178] of Road-building Equipment.” That is a 
different purchase from the one referred to in Exhibit 5. 
or is it? Is that correct? 

A. How was that again, now? 

Q. Exhibit 5, first party, Peter Ferry, agrees to sell 
to second party, James Ferry, all of the Road Building 
Equipment, as per inventory, and which is made a part of 
this agreement. That is Exhibit 5. Exhibit 6—Exhibit 
7. rather, recites: ‘Party of the first part’”—that’s 
Peter Ferry—‘‘agrees to sell and party of the second 
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part’”—James Ferry—‘“agrees to buy all of the Road 
Building Equipment as per inventory, and which is made 
a part of this agreement”. The consideration is the same 
in each case, $10,000. 

A. This agreement here was written— 

© Exhibit / Was written: ‘A. —before. 

©. Exhibit 5. 

A. 5 is right. This here was the first paper that 
we drew up, just the day I talked to my father about it. 

©. And here was the— 

A. And how that date got on top there—that is in 
my father’s handwriting. 

QO. How he put that “Oct. 1” on there I don’t know. 
But this was just a memorandum, what we drew this one 
here from. [179] 


QO. Why didn’t your mother sign the first one here, 
Beiibma /? 

A. Well, this was just a memorandum that he wrote 
up first, that my father and myself talked over before we 
talked to my mother about it. Then this one was written 
up afterwards, this Exhibit 5. 


©. Oh, by the way, you testified as to a conversation 
you had with your father on September 29th, about the 
time that the Exhibits 5 and 6 were executed. He said 
nothing then about a property settlement agreement be- 
tween him and your mother of 1925, at that time, did he? 

A. The settlement they had at 1925? 

QO. Yes; at the time of the trust agreement. 

A. No. 


©. You are sure that the legal title to the property 
upon which the business was conducted was held by 
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Citizens Trust and Savings Bank, as Trustee, under 
Trust 1080? A. Asetareas I know; wes. 


Mr. Mitchell: If the court please, certain. checks 
drawn on The First National Bank of Glendale and signed 
“Peter L. Ferry & Son, and offe “Peter L. Perry” “ind 
numbered herein. 


The Court: Printed. There were none signed ‘‘Peter 
L. Ferry & Son”. 

Mr. Mitchell: By “James Ferry.” 

The Court: Yes: printed “Peter L. Ferry ®% San” 
[180] 

Mr. Mitchell: “Peter L. Ferry & Son” by James 
Ferry, signed by James Ferry. 


The Court: That is right. The only writing was 
“James L. Ferry.” The other was printed. 


Mr. Mitchell: And the other was signed “Peter L. 
Ferry & Son, by Peter L. Ferry.” Those checks were 
numbered Exhibits 8, 9, 10. 11 and 12, I believe. Pre- 
liminary to the introduction of those checks the witness 
was asked certain questions that had a bearing on the 
question of the ownership of that contracting equipment 
and renting business. I objected to that testimony on the 
ground that if it was intended thereby to establish the 
ownership of premiums used to pay for life insurance, 
separate ownership by Mrs. Ferry, we objected to it on 
the ground that the question of the separate ownership 
of premiums was not supported by the refund claim. 
Counsel then announced that the purpose of the testimony 
was to affirm, show an affirmation or corroboration of a 
property settlement agreement. It thereafter developed 
that that testimony would tend also, tf so intended by 
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counsel, to support the co-ownership of the purchase 
price paid by the purchaser, the son James, the co-owner- 
ship, separate co-ownership by the spouses. The checks 
indicate that that purchase price was used to pay life in- 
surance premiums. 


I now move that all of that testimony be stricken in 
so far as it may tend to establish a separate co-ownership 
[181] of this particular fund, to-wit, receipts from the 
sale of the equipment renting business, because, as the 
testimony develops, it was preliminary to the introduction 
of checks which counsel will contend were owned 50-50 
by the spouses; that therefore, since the wife paid half 
of the premium out of her separate half ownership, the 
proceeds of the policies attributable to such payments are 
excludable from the gross estate. Our objection is the 
same objection that has been made heretofore to the effect 
that the refund claim does not support such a pretension, 
neither does the estate tax return, and neither does it ap- 
pear that this evidence was before the Commissioner at 
the time he considered the refund claim—very essential 
evidence. If it were not essential, counsel would not offer 
it at this time. The Commissioner was not given an op- 
portunity to investigate these matters; and the rule that 
the Commissioner must be given all of the detailed facts 
is a salutary rule. It is intended to prevent multiplicity 
of suits and congestion of calendars of District Courts, 
and grave claims where refund suits are commenced and 
tried. 

In so far as the testimony, therefore. given by this 
witness concerning a statement, a self-serving declaration 
made by his father at the time of this sale in 1931, it is 
not only inadmissible because it is self-serving, but also 
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because it tends to support something other than the 
grounds and detailed facts stated in the refund claim. [182] 

If, on the other hand, it is limited to proving a con- 
tract. then the only objection we have to it is that it 
is self-serving. If it is actually offered, as counsel said 
it was, to establish a property settlement agreement made 
six years before, then our only objection 1s that it is self- 
serving. But I move now that that testimony concerning 
the conversation of his father and relating to an alleged 
co-ownership between the two spouses be stricken. 

I also move that the checks, Exhibits 8, 9, 10, 11 and 
12, be stricken because they are not supported by the 
refund claim; they do not establish community co-owner- 
‘ship at all, and that is the ground of the refund claim and 
the estate tax return. And, in addition to that, in sup- 
port of our motion to strike those exhibits, those checks, 
is this: —I will withdraw that. 

Those, I think, complete our objection and our motion 
and the grounds of our motion. [183] 


xx * * * * * * * x 


The Court: Yes. 


So I will allow an exception to the Government and 
permit the testimony to be introduced. 


QO. By Mr. Mitchell: When you made out these 
checks to which we have just been referring, Exhibits 8, 
9, 10, 11 and [211] 12, how did you know the amount to 
be filled in? 

A. I received a statement, that is, a premium state- 
ment from the insurance companies that I made the 
amount on. 
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©. Addressed to whom? 

A. Addressed to my father. 

O. At the place of business? 

A. Well, most of our mail came to the house at that 
time. 

Q. And he authorized you to open his mail from 
insurance companies and pay the premiums? 

ma 6 6Yess 

Q. You did that before 1931, too, didn’t you? 

A. Not before ’31; no. 

©. How long after 1931 did you do that? 

A. Oh, I did it right up to ’35, until the time of his 
death. 

Q. And the checks were all drawn on the account of 
Peter L. Ferry & Son in the First National? 

A. Not all of them; no. I didn’t pay all the insur- 
ance premiums. 

Q. Oh, he paid some of them himself? 

A. He paid some of them himself; yes. 

©. In the case of those which he paid where would 
the notice be addressed? 

A. They would be addressed to his home. 
To him personally? [212] A. Yes. 
At home. And did you open those, too? 
Yes. I opened all his mail. 
. How did you know which ones to pay and which 
not to pay? A. Well, he would generally tell me. 

Q. He told you when he wanted you to pay it out of 
the Peter L. Ferry & Son account? 

A. Yes; and if he was out of town I would go ahead 
and pay them. 

©. Out of that account? A. Yes. 


1 P1000 
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©. Was that a joint tenancy account? 

The Court: Now, just a moment. That is an im- 
proper question, Mr. Mitchell, to ask a lay witness, a 
legal question. 

©. By Mr. Mitchell: Well, did you sign a joint 
tenancy contract with your father when that account was 
opened ? 

Mr. Robinson: May I ask a question on voir dire? 

The Court: Yes. 

QO. By Mr. Robinson: Do you know what a joint 
tenancy account is? 

A. Oh, it is where two people have equal right in the 
account. 

Q. Is that all you know about it? [213] 

A. That is all. 

Mr. Robinson: I object to the question. 

The Court: Just develop the facts, Mr. Mitchell, 
without asking a legal question to be answered. Some 
lawyers could not answer that question. 

Mr. Mitchell: The complaint and protest, and so on, 
are so full of the words “joint tenancy account” that I 
assumed the witness knew. I made a mistake probably. 

Q. Are you married, Mr. Ferry? 


A. Yes; I am. 
©. Do you own any property with your wife as joint 
tenant ° A. Yes; I do. 


Q. Isn’t it a fact that you hold that property in joint 
tenancy so that in case you die it will all revert to her, 
all go to her without probate‘ 

Mr. Robinson: I object to the question as incom- 
petent, irrelevant and immaterial, and outside of the 
scope of the issues of this case. — 
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The Court: Well, I will permit it. 

Mr. Mitchell: Will you kindly read the question, Mr. 
Reporter ? 

(Question read by the reporter.) 

Mr. Mitchell: I mean the time and expense of probate. 

A. Are you talking about real property like real 
estate? [214] 

©. Any property held in joint tenancy, real estate or 
personal property or bank accounts or anything else. 

A. Well, I have no real estate. 

©. Can you answer the question? 

The Witness: Will you read that question again to 
me please? 

(Question again read by the reporter.) 

A. No; I wouldn’t say so. No. 


* * * * *K * * * * 


QO. By Mr. Mitchell: Mr. Ferry, I call your atten- 
tion to page 16 of Plaintiff’s Exhibit 2. 


Is that for identification or in evidence? 


The Clerk: That is still for identification according 
to my records. 


Mr. Mitchell: Do you want to introduce that? 
Mr. Robinson: What is that? 

Mr. Mitchell: The estate tax return. 

Mr. Robinson: 1 wanted that in. 


Mr. Mitchell: Will you stipulate that this can be 
marked now as an exhibit? [215] | | 
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Mr. Robinson: I will so stipulate. 
The Clerk: Plaintiff's Exhibit No. 2 admitted into 
evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 2, and was received in evidence. ) 


(Note: Plaintiff’s Exhibit No. 2 will be found in the 
Book of Exhibits at page 562. | 


Mr. Robinson: I do not believe that is a true and cor- 
rest copy there. I think we agreed that there were cer- 
tain matters that had been omitted. 

Mr. Mitchell: There are blank pages of exhibits, 
counsel, and some exhibits attached that are attached to 
the stipulation of facts. 

Q. I call your attention to the page numbered A-16 
in the lower right-hand corner, to the top of the page, 
entitled “Schedule D-1 Jointly Owned Property.” The 
first item, Item 1, is ‘““National Bank of Glendale, Com- 
mercial Account, in name of Peter L. Ferry & Son” and 
the amount returned is $3,140.70. Is that particular 
account, the one in “Peter L. Ferry & Son” the one that 
you drew these checks on? 

The Court: Is the date shown there, Mr. Mitchell, of 
that account? 

Mr. Mitchell: I am reading from the— 

The Court: Is there any date shown for the account, 
the date of it? 

Mr. Mitchell: No, your Honor. It is the balance 
that was in the account at the date of death, reported as 
joint [216] tenancy property under the joint tenancy 
schedule. 
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The Court: That is what I wanted to know. 

A. I couldn’t tell you if that was the exact account. 

QO. By Mr. Mitchell: How many accounts did Mr. 
Ferry have in that bank, held in the name “Peter Ferry 
& Son’? 

A. There was only one account that I know of. 

Q. That continued until the time of his death? 

yo 6 Thaktis right. 


Q. And commenced in “31 when you bought the 
equipment business? A. That is right. 

OQ. Do you recall discussing a number of matters in 
connection with the estate tax return with a Mr. Eddy, a 
revenue agent, Nat M. Eddyr 

A. I don’t remember him by that name. I remember 
talking to an agent. 

©. You did talk to a revenue agent? H.  Yes. 

©. About shortly either in December, ’36, or early 
part of January of 1937? 

A. Oh, I couldn’t say as to the dates; no. 

Q. Where did you talk to him, at your place of 
business ? A. Yes; at the place of business. | 

©. Did you tell him that this account in the First 
National Bank of Glendale standing in the name of 
Peter L. [217] Ferry & Son was a continuation of your 
father’s old business account? 

A. Not that I remember; no. 

Q. Did you tell him that you were made a joint 
tenant in that account on January 19, 1934? 

A. Not that I remember of; no. 
©. What funds were deposited in that account? 


~— 


A. Funds from the business. 


156 Ethel Strickland Rogan, etc. 


(Testimony of James F. Ferry) 


©. From your business? 

A. From my business; yes. 

©. And what other sources, what other funds, if any? 
A. That is all that I remember of now. 

QO. Did your father make any deposits between 731 


and the time of his death? 

A. He could have, yes; but I don’t recall any in 
particular. 
Have you your bank book covering that account? 
No; I haven’t got the bank book. 
Do you still carry that account in the same name? 
I still carry it in the same name. 
In the same bank? A. In the same bank. 
How far back does the book you now have go? 
Oh, I imagine it goes back three or four years. 
What did you do with the pass-books prior to 
that ‘time? [218] 


FOO PO YO 


A. I don’t know what happened to them; lost some 
way or other. 

Q. Did you have them or did he have them? 

A. No: I always had them. 

©. You mean after: 1931? xe Wiss. 

©. He had them before that, didn’t he? 

A. He had them before °31; yes. 

Q. In what name was the account carried before 
1931? A. Peter 2 item: 

QO. You do not recall you and your father signing a 


joint tenancy contract with the bank on January 19, 1934, 
in respect of that account? 

Mr. Robinson: I object to the question. There has 
not been a proper foundation laid to show that this man is 
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qualified to answer what is a joint tenancy account and 
what is not. 

Mr. Mitchell: If the court please, it is a matter of 
common knowledge. Laymen know that banks require 
them to sign a contract in respect of joint tenancy which 
they want to create with the bank. The bank insists 
upon it. It is very common. 


The Court: Yes. But the effect of it, Mr. Mitchell. 
They may have stricken out words in it. You know that. 


Mr. Mitchell: I am not asking the contents of any 
such account in the bank, but whether any such card was 
signed by [219] him and his father. I won’t call it “a 
joint tenancy account.” 

The Cowrt: Ali right. 


Q. By Mr. Mitchell: I will ask you whether you 
signed any contract card, a printed form or typed form 
furnished by the First National Bank of Glendale, on or 
about the 19th day of January, 1934, which was also 
signed by your father on or about the same date. 

A. Yes. 

QO. Relative to—you did? 


A. Selecting a date, I couldn’t swear to the date; but 
I remember of signing a card along with my father so he 
could use the bank account. 

Q. And when was that card signed, what year, then, 
if you can’t remember the exact date or month? 

A. I can’t even remember the year; but I know we did 
sign a card together. 

Q. You did not, then, tell Mr. Eddy during this con- 
versation, or this revenue agent, that you had changed this 
account—that this account had been changed to a joint 
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tenancy account on January 19, 1934? You did not 
make such a statement to Mr. Eddy? 

A. No; not that 1 remember of. 

QO. Do you recall that Mr. Eddy asked you at that 
time, during that same conversation, whether or not you 
had made any deposits in that account yourself? [220] 

A. I don’t recall of him asking me the question; no. 

Q. And do you recall that you answered “No” in 
answer to that question? 

A. I don’t recall the question at all. 

O. After 1929, when your father ceased the contract- 
ing business and only handled rental equipment, didn’t he 
spend most of his time up at Fresno on the ranch?r 

A. He spent a good deal of his time on the ranch; yes. 

Q. Did you, when he was at the ranch prior to 1931, 
run his rental equipment business for him? 

A. Well, I didn’t run it for him. I worked for him 
there. 

Did he pay you a salary? 

He paid me a salary; yes. 

How long did you work for him prior to 1931? 
Oh, I started in 1929. 

. Oh, not until 1929. How old were you then, 
Mr. Ferry? A. I was about 30. 

What had you been doing prior to that time? 
I was going to school. 

Until you were 30°? 

I made a mistake. I was about 29. 

29. You don’t mean 19, do you? 

What? 

You don’t mean 19? [221] 

Yes; I guess I was 19. 
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Q. I call your attention to items 2 and 3, two other 
jointly owned accounts with two other banks—no; the 
same bank. 

“Item 2. First National Bank of Glendale”’— 

The Court: What exhibit are you referring to? 


Mr. Mitchell: I am still referring to the estate tax 
return, Plaintiff’s Exhibit 2. 


Q. “First National Bank of Glendale, Savings Ac- 
count, in name of Peter L. Ferry Ranch”; and the third 
item: 

“First National Bank of Glendale, Commercial Ac- 
count, in name of Mr. and Mrs. P. L. Ferry.” 

Do you know whether your father prior to that time 
had any other accounts in the First National Bank of 
Glendale besides these three? A. No. 

©. Those were the only three? 

A. The only three that I know of. 


Q. Do you recall, Mr. Eddy discussing those two ac- 
counts with you, also, at the time? 


A. No; I can’t recall that either. 


OQ. Do you recall telling him at that time that the 
Item 2, the joint savings account, was an account with 
him and his son-in-law, F. C. Diener—is that the way it 
is pronounced, Diener? [222] A. Diener; yes. 

Q. Do you recall that conversation with Mr. Eddy? 

A. No: I can’t recall that conversation either. No. 

Q. Do you recall telling him at that time that all of 
the funds in that account were moneys of the decedent? 

Ee “No: ledon't recall! that either. 

QO. Moneys of your father, I mean? ma. NO. 
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QO. Now, item 3: the joint account between your 
father and mother in the same bank with a balance of 
$28.59. Do you recall telling him regarding that account 
that all of the money in that account was contributed by 
your father? A. No; I don’t recall that either. 
-Q. Do you know why you are not claiming—I mean 
your mother is not claiming that only half those accounts 
were includable in the gross estate? 

Mr. Robinson: I object to the question as incompetent, 
irrelevant and immaterial so far as this witness is con- 
cerned. 
~The Court: Sustained. 

Mr. Robinson: No foundation laid and he is not any 
party to this matter. 

The Court: Sustained as to why his mother is not 
doing something. [223] 

x x > x *k ' * > * 

Q. You paid rent, didn’t you, to Trust 1050 for the 
property you occupied? FS? No. 

Q. However, the legal title, I believe you said, was 
in the trust? 

A. As far as I know it was in the trust: yes. But I 
[225] didn’t pay rent to the trust. 

©. You don’t know why you were permitted to 
occupy that property, on what theory? 

A. Well, on this agreement that I had with my father 
and mother. 

Q. I mean how did the Trust Company happen to 
permit you to occupy that property without rent? 
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A. Well, in the trust my father always managed the 
property in the trust, he always collected the rents. | 

QO. By Mr. Mitchell: For all the property in the 
trust? 

A. For all the properties, yes; and that money never 
went to the bank. He always kept that money himself. 

©. The rents which he collected? 

” ‘Wes, that is ficht. 

OQ. You don’t know what the deal was between your 
father and the bank in that connection? A. No. 

OQ. What the agreement was, of course. Was your 
father a director, or did I ask you that question, of the 
[226] First National Bank of Glendale? 

A. Yes; he was. 

OQ. And he owned other stock besides the 476 which 
he tyamsiemred to Peter’ 

A. Well, now, I couldn’t say that because I don’t 


know. 
* re * * * * 2K * * 


Redirect Examination 


By Mr. Robinson: [227] 
* xk xk x * * * x * 

Q. Calling your attention to that Exhibit 6, under 
which you rented from your mother and father that cer- 
tain piece of property, the rent that was called for therein, 
were those rental payments made? 

A. Yes; they were made, that is, they were made on 
the books. They were just given credit. 

OQ. You credited your father and your mother in the 
books ? ee Uhateisemeht. 

QO. And what were those amounts each month, do 
you know? A. It was $150 a month. 
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©. The same amount as before? 

A. The same amount that is on that agreement there. 

O. This Peters i. erry & Son accouiit hat mas 
opened in 1931, who opened that account? A. Tndid: 

©. And from the period from 1931 through 1935 who 
made the deposits in that account? 

A. I generally made the deposits in the account. [228] 

Mr. Robinson: That is all. 


Recross-Examination 
By Mr. Mitchell: 

Mr. Mitchell: One question I intended to ask and 
forgot, instead of recalling him as an adverse witness. 

Mr. Robinson: Yes. I might state to the court that 
Mr. Ferry is leaving tonight by plane. 

Mr. Mitchell: Leaving town? 

Mr. Robinson: Leaving town. 

Mr. Mitchell: All right. 

Q. During this conversation with your father at the 
time you purchased the equipment business, he did not say 
anything to you about having made a property settlement 
agreement with your mother in 1925, did he? 

A. No; he didn’t mention it. 

©. He did not say anything about having made a 
property settlement agreement with your mother in 1930, 
did he? 

A. No: not those particular dates. No. 

Q. Or any other date; he never referred to it? 

A. Well, yes: he told me. He says. when they were 
first married, he says, they entered into an agreement that 
they would go 50-50 on everything: and that is the only 
time that he mentioned that. [229] 
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the plaintiff herein, being first duly sworn, was examined 
and testified as follows: 

The Clerk: Your full name? 

The Witness: Catherine B. Ferry. 


Direct Examination 
By Mr. Robinson: 


QO. You are the wife of Peter L. Ferry who is now 
deceased? A. Yes. 
You are the plaintiff in this matter? 
Yes. 
You are the plaintiff in this matter? 
Yes. 
When were you married? 
January 31, 1906. 
January 31, 1906. And where were you married? 
At Steubenville, Ohio. 
And you married Mr. Ferry there? A. Yes. 
And from that time up to the day of Mr. Ferry’s 
ea you were husband and wife during all that time? 
[250] ieee ico 
When did you come to California? 
In 1909. 
Do you remember what time of the year? 
About the lst of November. 
In 1909? ey eS: 
And from that time, November 1, 1909, the date 
of Mr. Ferry’s death, were you and Mr. Ferry continu- 
ally during that time residents of the State of California? 
A. Yes. 
Q. And of the County of Los Irie 
Powe Y Cap 
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Q. How much was Mr. Ferry worth at the time you 
married him, if you know? 

A. Oh, I would say a few hundred dollars. 

QO. Just a few hundred dollars. Was he employed? 

A. Yes; he was employed by his father. 

©. How much was he worth when he came to Cali- 
fornia, if you know? 
A. Oh, around $14,000 or $15,000, I think. 

Mr. Mitchell: A little louder. I can’t quite hear. 

A. About $14,000. 


OQ. By Mr. Robinson: Is there any particular docu- 
ment or fact that prompts you to remember that figure? 
A. Yes. I left it in my purse. [231] 


(Counsel handing purse to the witness, who produces 
memorandum and hands to counsel.) 


©. You have shown me, Mrs. Ferry, a letter dated 
October 13, 1909, on the stationery of Jas. Ferry & Sons, 
General Contractors in Crafton, Pennsylvania, and the 
agreenient is to settle the accounts of the parties in- 
terested therein—of the partners interested—they are the 
parties interested therein. It does not refer to them as 
“partners.” And it states here that the total amount 
that Peter L. Ferry is to receive is $14,654.47, and it is 
from that figure that you base your recollection, is that 
right? That is all Mr. Ferry had when he came to 
California ? A. Yes; that was all. 

Q. And it was following the dissolution of that busi- 
ness there that he came? mA. Wes 

Q. At the time of Mr. Ferry’s death on June 16, 
1935, was there any property that was owned by you or 
Mr. Ferry or both of you that was not taxed and in- 
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cluded in the gross estate by the Commissioner in this 
matter ? A. No; there was not. 

Mr. Mitchell: Oh, now, I object that the records speak 
for themselves. 

Mr. Robinson: They do not speak as to her property. 

Mr. Mitchell: Oh, you mean her property tax? 

Mr. Robinson: Iam bringing out that everything that 
[232] they had, and the question read: “Either Mr. 
Ferry or Mrs. Ferry or both of them” were taxed by the 
Government. That was all that I was bringing out. 

Mr. Mitchell: May I have that question and answer? 


(Record read by the reporter as requested. ) 


Mr. Mitchell: Now, I did not have time to object to 
that. That is a very broad question and I do not believe 
this witness is qualified to answer that question. 

The Court: You can ask it another way, counsel. 
Ask the witness if she knows of any property that was 
not included. 

Q. By Mr. Robinson: Do you know of any property 
of yourself or Mr. Ferry or both of you that was not in- 
cluded by the Commissioner in the gross estate herein and 
taxed ¢ A. No; I don't. 

The Court: That is proper that way, because she 
might not have been able to answer it the other way. 

Q. By Mr. Robinson: Did you ever inherit any 


property during your lifetime? A. No; I didn’t. 
©. And by “property” I] mean real estate or cash or 
personal property or any assets? A. Nothing. 


OQ. Did Mr. Ferry ever inherit any property? 

A. No; he didn’t. 

Q. Did you ever receive any property by gift from 
i235| anyone? | A. No. 
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Q. Did Mr. Ferry ever receive any property by gift 
from anyone? A. No; he didn’t. 

Q. At the time that you married Mr. Ferry, or prior 
thereto, did you have any agreement or oral understanding 
with Mr. Ferry? 

Mr. Mitchell: I object to the question as calling for 
the conclusion of the witness. 

The Court: Strike out the word “agreement” and ask 
for a conversation, counsel. 

QO. By Mr. Robinson: Did you have any conversa- 
tion with Mr. Ferry relative to property matters prior 
to— A. Yes; we had a conversation when— 

Q. Let us pin it down to what date? 

A. Oh, I would say about December. 

QO. Of what year? A. 1905. 

Mr. Mitchell: Prior to marriage. 

QO. By Mr. Robinson: And do you remember who 
was present? A. Just we two. 

Mr. Mitchell: A little louder. I can’t hear you. 

Mr. Robinson: She said, “Just we two.” 

A. Just we two. [234] 

Mr. Mitchell: All right. 

QO. By Mr. Robinson: And, as closely as you can, can 
you repeat that conversation? . 

Mr. Michell: Just a moment. The place of this con- 
versation has not been fixed. 

Mr. Robinson: Oh, I don’t believe it was. 

Q. Where was this conversation? 

A. In my home in Steubenville. 

Mr. Mitchell: I still can’t hear. 

A. At my home in Steubenville, Ohio. 
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Mr. Mitchell: In your home in Steubenville, Illinois? 

A. No; Ohio. 

Mr. Robinson: In Ohio, 

Mr. Mitchell: Oh, Ohio. 

OQ. By Mr. Robinson: Now that we are back in 
Ohio, what was the conversation? 

A. Well, he said that neither of us had anything and 
that we would start out and whatever he would make 
would be part mine and if I made anything it would be 
part his, and we would go on a 50-50 proposition. [235] 

* x x x x x x x 2k 

QO. By Mr. Robinson: When you came to California 
in 1909 did you have any conversation with Mr. Ferry 
regarding the property? 

A. Yes. He always told me when he— 

Mr. Mitchell: Just a minute. 

The Court: You will have to fix the time and place, 
Mrs. Ferry, as nearly as you can. 

Q. By Mr. Robinson: Just as close as you can. I 
realize it is very difficult. It is a great number of years 
ago. 

The Witness: Yes; it is pretty hard. 

The Court: You came here in 1909? 

A. 1909. 

The Court: Was it in that year that you discussed 
any property arrangement, or not, 1f you remember? 

A. It was 1910, TI guess, when he— 

The Court: All right. Where was that conversation? 

A. That was in the home we had rented over in High- 
land Park. 

©. By Mr. Robinson: That was after he had made 
this settlement and you brought the money with you to 
California, wasn’t it? A. Yes. 
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Mr. Mitchell: What was the answer? 

The Court: In the home in Highland Park which they 
rented was the place of the conversation. [236] 

Mr. Mitchell: Thank you. 

The Court: After they received this money from 
Pennsylvania. 

QO. By Mr. Robinson: And what was that conversa- 
tion? Just as best you can tell it. 

A. It is pretty hard to remember, only we were still 
going to be partners and that I would keep the house and 
help him all I could, and that he would go out and get his 
GON! agus: 

©. Was any reference made to this money that had 
been brought to California? 

A. I don’t remember of any reference. I don’t just 
remember that. 

Q. Did you render any services in connection with the 
business? 

A. Well, I helped him a lot with his books and time- 
keeping and making up payrolls. 

Mr. Mitchell: I think the time should be fixed. 

Mr. Robinson: I will fix tt. 

Mr. Mitchell: Of when this was done. 

Q. By Mr. Robinson: And during what period of 
time did vou help him with his books and keep the checks 
and keep the payroll? You said “‘payroll’’? 

A. Yes: when he had payrolls. 

QO. What period of time did you do this sort of work 
moe him? || 237] 

A. Let’s see: oh. I would say from 1919. TI just 
don’t remember. 
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QO. Let me ask you, when you were living up on 
Chevy Chase Drive did you do that work then? 

A. No; I didn’t do that then. 

QO. How long prior to that time was it that you 
stopped doing it? A. Just a couple of years. 
Just before you went to Chevy Chase Drive? 
Wes) 
A couple of years before that? 


Yes; a year or so before that. 


O FO PO 


Do you recall the time that you entered into these 
various trusts at the various bank and title companies? 


A. Yes; I do know. 


Mr. Mitchell: I do not like to object to all these ques- 
tions, your Honor, but it seems to me that counsel is en- 
deavoring to establish an agreement fixing a separate 
ownership by each spouse of all accumulations, family ac- 
cumulations, from the time of the marriage on, and not 
community co-ownership. I! will object to it on that 
ground, since it is not supported by the refund evidence. 
There ts no evidence that there was such an agreement at 
the time of marriage, in 1909, when they came, or in 
1910, when they came to California. There is no evi- 
dence that the Commissioner was ever told of such facts. 
The only thing told the [238] Commissioner was that the 
property was all community, it was earned in California, 
all of it, and that therefore the wife had a community 
interest; and that in 1925, when four trusts were created, 
they entered into by their then conduct a property settle- 
ment agreement. This is an entirely different theory, an 
entirely different contention, and requires entirely dif- 
ferent ultimate facts to support it. 
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-I move that all of the evidence concerning this agree- 
ment be stricken. 

The Court: J think the court ought to hear the facts 
as fully as possible, and then the application of the law, 
as I expect counsel tc present the court, will be sifted 
out. I don’t want to anticipate these matters. 

Mr. Mitchell: I do not want the record to even 
indicate— 

The Court: To show consent; no. 

Mr. Mitchell: —that the Government has waived that 
objection. 

The Court: No; that is proper. 

Mr. Mitchell: I think I should make it from time 
to time. 

The Court: I think you should, too, to protect your 
record; and I want counsel on both sides to do_ that. 
Overruled. Proceed. 

Mr. Robinson: Was there a question pending, Mr. 
Reporter? [239] 

The Court: No. 

©. By Mr. Robinson: Do you recall, Mrs. Ferry. 
that about November 2nd, 1925, you and your husband 
executed the Trust No. 1052 with the Title Guarantee and 
Trust Company? pees | do. 

QM. Do you recall— 

x x * “x x x Ox * x 

©. By Mr. Robinson: And that on or about the 9th 

days of April, 1925, that you and your husband signed a 


trust under which Citizens Trust and Savings Bank— 
being Trust No. 2012—was trustee? A. Year iae: 


2 ok * * * * * * x 
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Q. By Mr. Robinson : Do you recall that on or about 
the 9th day of October, 1925, you and your husband 
signed a trust, as trustors, under which Pacific Southwest 
Trust and [240] Savings Bank was trustee? 

Mr. Mitchell: What is the number? 

Mr. Robinson: That is Trust No. 4358. 

Ee ves, Ido: 


Q. And later, do you recall Security-First National 
Bank took over Pacific Southwest Trust and Savings 
Bank? 

We have an agreement to that effect. 

Mr. Mitchell: Oh, yes, yes. 

©. By Mr. Robinson: Do you recall that? 

Mr. Mitchell: 1 will stipulate that she signed all these 
trusts that have been introduced and that are attached to 
the stipulation of facts. 

Mr. Robinson: I accept the stipulation. 

Q. Do you recall that on or about the 10th day of 
February, 1925, that you and your husband signed a trust, 
as trustors, under which the Security Trust and Savings 
Bank was trustee? That was Trust No. 5869. 

aA wes; Iedo, 

Mr. Mitchell: That is four trusts. 

Mine (amt. 1 es. So far we have four trusts. 

Q. By Mr. Robinson: Now, did you have any con- 
versation or conversations with Mr. Ferry at or about the 
time that you and Mr. Ferry signed these trusts? 

Bo Wes: 

Q. Did vou have more than one conversation? 

A. Well, yes; 1 guess we had several when we were 
[241] getting ready to put them in trust. 
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©. Can you recall where any one of the conversations 
took place? 

A. At our home on Acacia Street in Glendale. 

The Court: The first trust was executed on February 
the 10th, 1925, No. 5869. Let us go from there, counsel. 

Mr. Robinson: All right. Let us take the first trust. 
That was on February 10th, 1925. 

The Court: No. 5869. 

Mr. Robinson: That is No. 5869. 

Whe Court.” 220 iene 

©. By Mr. Robinson: Did you have any discussion 
relative to that trust or any other trusts on or about that 
time with Mr. Ferry? 

A. Well, he said what we always had orally we would 
put into writing now and have our funds secure. 

Q. And when did that conversation take place? 

A. Oh, just around that time, before we— 

Q. Did you anticipate, or did vou talk at that time of 
creating more than one trust or creating all four of these 
trusts? 

A. Well, I don’t just remember, but I think we talked 
oi alleet them: 

O. Of creating all the trusts? A. Of-all. gest 

Q. In other words, did you understand what was 
meant by [242] ‘what we had always had orally we would 
put into writing and make our funds secure”? Did you 
understand what that meant? 

A. Well, I understood it meant what is— 

Mr. Mitchell: Now, just a minute. I think it is up to 
the court rather than the witness to interpret what was 
said. That calls for the conclusion of the witness. 

The Court: hat 1s@¢enrect You can giv 16 any 
further explanation or any words that he used or that 
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were used by you, Mrs. Ferry, what the conversation was. 
Now, it took place in your house in Glendale and it was 
some time prior to February, 1925, when Mr. Ferry said 
that you would now put in writing your oral understand- 
ing that you had had over the years. What else was 
said? Were just you two alone there when you discussed 
it? pee Yes 

The Court: All right. Now, just try and check your 
memory back 13 years and see. 

A. Well, as I remember, he said we had worked hard 
and had got these funds, and that we would put them now 
where we would be able to draw from them later or all 
along. 

Mr. Mitchell: A little louder, please. I am a Hittle 
bit hard of hearing. 

The Court: ‘draw from the funds later or all along.” 

A. Where we could feel secure, in other words. 

QO. By Mr. Robinson: Was any mention made of the 
fact of how the property was accumulated; or you just did 
not talk {[243| but for a few minutes, I don’t imagine, 
did you? 

A. Well, it is so long ago | don’t hardly remember it. 

The Court: It is about 18 years ago, isn’t it? 

ae Wes that 1s right. 

Mr. Robinson: 18 years ago. 

QO. Do vou remember the gist of any further conver- 
sations that took place at that time? 

Mr. Mitchell: I think I had better interpose another 
objection on the same grounds that I have made hereto- 
fore, in that the refund claim is based on a_ contract 
evidenced by conduct rather than by conversation. There 
is no evidence, either, that these conversations were called 
to the attention of the Commissioner or that they even 
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existed. but the refund claim is based entirely upon a con- 
tract arising out of conduct of the parties in creating a 
trust—creating certain trusts. 

The Court: Well, I assume that ““by conduct” presup- 
poses some kind of conversation. I do not see how people 
can act without having some conversation, do you, Mr. 
Mitchell? It is pretty hard. Overruled and exception 
allowed the Government. | 

QO. By Mr. Robinson: Did vou go to the bank with 
Mr. Ferry when you executed this trust and all other 
trusts? A. Wes i tdid: 

Q. Did you have any further conversation when you 
executed all these trusts, or was it all pursuant to your | 
same [244] conversation? 

A. Oh, it was about all the same, with the 50-50 we 
had always been through life. and we were getting where 
we would be secure. 

Q. Do you recall when the ranch was purchased in 
Fresno County, the various times? 

A. Well, I remember. Yes. I don’t remember exact 
dates. 

Q. Do you remember when Section 2 and Section 12 
were purchased about the year 1932? 

A. Yes; I remember that. 

Q. Do you recall how those properties were purchased. 
who purchased them and who looked at them first? 

A. Well, we went and looked together, and looked 
them over. He asked me should he take on any more 
property. or had we enough, and I was all in favor of 
taking more. 

Mr. Mitchell: I can’t quite hear you. 

Mr. Robinson: She says, “I was all in favor of taking 
more.”’ 


vs. Catherine B. Ferry, etc. 175 


(Testimony of Catherine B. Ferry) 


©. Was any mention made as to what was to be done 
with those properties ? A. What do you mean? 

©. When you acquired them did you plan to place 
them into a trust or hold them yourselves or what? 

A. No; planned to place them in the trust. 

©. And what was done with the’ property? [245] 

A. Placed in the trust. 

QO. Did Mr. Ferry ever discuss with you business 
transactions that were pending or the buying and selling 
of property or business deals? 

A. Yes; he always talked it over with me and we 
would go out and look at the property. 

Q. About what date did Mr. Ferry start this practice? 

mM. As fap back as | can remember. 

Q. About the time of marriage, or after marriage? 

A. No; after we came to California, after he got to 
owning property, after we got to owning the property. 

QO. Do you recall any piece of property that Mr. Ferry 
bought or any transaction of any size that he entered into 
that he did not discuss with you first? 

ae. Noe | dent. 

©. Would you say that he discussed all transactions ? 

A. Well, most all, I would say. There might have 
been some. 

QO. What was his practice in discussing them? Would 
he ask your advice or ask your consent or tell you what he 
was going to do or what was it? 

A. He always would say should we do it. 

Q. Did you ever object, or always agree? 

A. I always agreed. 

_ Q. Did you ever buy any property with the moneys 
that had come in? [246] A. No; I didn’t. 
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©. By Mr. Robinson: Did you ever have any con- 
versation with Mr. Ferry relative to the drawing of wills? 
A. Well, we always were to will to each other what we 


When did that conversation come up? 

I wouldn’t be able to remember the date. 

Was it before marriage, after marriage, or when? 
After marriage. 

After marriage? A. Yes. 

What could you will to him? Was that ever dis- 


cussed? [247] 


ss * *K 7 *K *K * * * 
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QO. By Mr. Robinson: Do you recall where any of 
these conversations relative to wills took place? 
It would be at our home on Acacia Street. 
Was anybody present, or just the two of you? 
No; just the two. 
What was said in regard to these wills? 
Well, that we would will what I had to him and 
he would will what he had to me. 

©. <Any discussion made as to what he had and what 
you had? A, Woteatethe time. 

©. Calling your attention to Trust 6204, do you re- 
member having signed that trust with Mr. Ferry on or 
about the 5th dav of June, 1930° Under that trust 
Citizens National Trust and Savings Bank of Los An- 
geles is trustee. 

Mr. Mitchell: ‘Mir. Reporter, give me the date. 

A. wes; Jl Mdo: 

QO. By Mr. Robinson: And do you recall the time 
that that trust was created? [248] 

The Court: You hawe just stated: June 5, 1930. 


PO YO - 
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©. By Mr. Robinson: Do you recall the surround- 
ing time? Did you have any discussion with Mr. Ferry 
at that time? A. Well, what trust? 

©. That is the trust at the Citizens National Bank; 
that is the same trust that the ranch is in. 

The Court: 6204, June 5, 1930. 

A. Well, just the same discussion that we had on all 
the others. 

©. By Mr. Robinson: Where did the discussion take 
place, if you recall? 

A. At our home on Chevy Chase. 

Q. Do you recall who was present, if anybody was? 

A. I don’t remember anybody. I don’t remember 
anyone. 


©. You do not remember of anyone being present? 
A. No. [249] 


*« *« *K ** * *k *« * * 


Los Angeles, California, Thursday, June 3, 1943. 
NOLOGY aetna 


(Parties present as heretofore noted.) 
(Case called for further trial and announced ready. ) 
The Court: Proceed. 


Mr. Robinson: At this time we offer into evidence 
policy of The Prudential Insurance Company of America 
upon the life of Peter L. Ferry, No. 6908821, in the sum 
of $50,000. 

The Clerk: It is admitted, your Honor? 

The Court: Admitted. 
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The Clerk: This will be Plaintiff’s Exhibit 38 into 
evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 38, and was received in evidence. ) 


[Note: Plaintiff's Exhibit No. 38 will be found in the 
Book of Exhibits at page 747. ] 


Mr. Robinson: We offer into evidence the policy of 
The Prudential Insurance Company of America upon the 
life of Peter L. Perry, Me. 6908822, m the sum! of 
$50,000. 


The Clerk: Plaintiff’s Exhibit 39 into evidence. 


(The document referred to was marked Plaintiff's Ex- 
hibit No. 39, and was received in evidence. ) 


[Note: Plaintiff's Exhibit No. 39 will be found in the 
Book of Exhibits at page 755.] 


Mr. Robinson: We offer into evidence policy of The 
Pacific Mutual Life Insurance Company of California 
upon the life of Peter L. Ferry, No. 509810, in the sum 
of $100,000. 

The Clerk: Plaintiff’s Exhibit 40 into evidence. 


(The document referred to was marked Plaintiff's Ex- 
hibit No. 40, and was received in evidence.) [252] 


[Note: Plaintiff's Exhibit No. 40 will be found in the 
Book of Exhibits at page 762. |] 


Mr. Robinson: At this time we offer into evidence, 
subject to corrections, if any appear, statement of income 
distributed to Peter LL. Ferry and Catherine B. Ferry 
from Trust No. 2012. Citizens National Trust and Sav- 
ings Bank. 
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Mr. Mitchell: What is this, please? So far as the 
figures are concerned, I think they are correct. I have 
no objection, subject to our comparing them with the 
originals. But we do object to the introduction of this 
evidence on the same grounds heretofore stated, that it is 
obviously intended to establish the community co-owner- 
ship of premiums paid for life insurance; that, if that is 
the purpose, it is objected to because there is a variance 
between the claim for refund and the evidence now pro- 
duced in support of the suit, to-wit, the evidence can 
establish but one thing and that is, that the plaintiff owned 
a portion of this income as her separate property instead 
of as community property. 


The other objection is that, assuming still that the pur- 
pose is to establish the ultimate fact that the premiums 
were paid with community funds or any funds owned by 
the plaintiff, it does not show, unless further evidence is 
introduced, that any of this money was used to pay 
premiums even though it might have been distributed to 
Mrs. Ferry. There is no evidence to establish the fact 
that premiums were paid or that the premiums paid can be 
traced back to these funds distributed to Trust 2012 to 
Mrs. Ferry. [253] 


* *« * * * * * * *K 


Mr. Mitchell: The further objection that this evidence 
is inadmissible until it is shown that, for example, the pay- 
ments between April 9, 1925, and December 1, 1925, in 
the amount of $552.34 were deposited in a certain bank. 
Those bank statements have not been produced. I do not 
recall any witness testifying that in the year 1925 $552.34 
was deposited in any particular bank, or that in the year 
1926 $1,042 was deposited in any particular bank. I do 
not recall anv witness so testifying. I submit that, unless 
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such evidence is produced and tied up with not only the 
deposit in bank, but the checking out from that bank ac- 
count by someone who owned the money, someone in 
whose name the money was vested, in payment of 
premiums, that there is no [255] proof that the premiums 
were paid with money belonging to Mrs. Ferry, whether 
it was her separate money or her interest was merely that 
of a community interest, new type community interest. 


[256] 


* *K * *K * *K K * * 


The Court: Motion overruled. Proceed. 
The Clerk: This will be Plaintiff’s Exhibit 41 into 
evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 41, and was received in evidence. ) 


[Note: Plaintiff's Exhibit No. 41 will be found in the 
Book of Exhibits at page 771.] 


Mr. Mitchell: May I have a copy of that, Mr. 
Robinson? 

Mr. Robinson: Yes; you have a copy of it. 

I offer into evidence statement of income distributed to 
[258] Peter L. Ferry and Catherme B. Ferry in Trust 
No. 1080, Title Guarantee and Trust Company. 

Mr. Mitchell: We make precisely the same objections 
on precisely the same grounds. 

The Court: Let the record so show. 

Mr. Mitchell: And that the amounts traced are sub- 
ject to verification. 

The Court: The record will so show. 
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The Clerk: That will be Plaintiff’s Exhibit 42 into 


evidence. 


(The document referred to was marked Plaintiff’s Ex- 


hibit No. 42, and was received in evidence. ) 


{Note: Plaintiff's Exhibit No. 42 will be found in the 
Book of Exhibits at page 772. ] 


Mr. Mitchell: That is Trust No. 1080. 


Mr. Robinson: I offer into evidence statement of in- 
come paid to Catherine B. Ferry from Trust No. S-5869, 
Security-First National Bank of Los Angeles. 


The Clerk: Plaintiff’s Exhibit 43 into evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 43, and was received in evidence. ) 


[Note: Plaintiff's Exhibit No. 43 will be found in the 
Book of Exhibits at page 773. ] 


Mr. Mitchell: May I look at that a moment? This 
does not indicate to whom those payments were made, does 
it, Mr. Robinson? Oh, they are all to Catherine B. Ferry. 

Mr. Robinson: Yes. 

Mr. Mitchell: That, I would like to have introduced 
subject to checking because I have not had an opportunity 
to do it. [259] 

Mr. Robinson: That is understood, Mr. Mitchell. 

Mr. Mitchell: Yes; and the same objections on the 
same grounds, of course. 

Mr. Robinson: I offer into evidence the distribution of 
income from Trust No. 4358, Security-First National 
Bank, to Peter L. Ferry and/or Catherine B. Ferry as 
indicated upon such schedule. 
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Mr. Mitchell: The same objection on the same 
grounds, and subject to verification of the dates and 
amounts and the persons to whom the checks were payable. 

The Clerk: Plaintiff’s Exhibit 44 into evidence. 


(The document referred to was marked Plaintiff's Ex- 
hibit No. 44, and was received in evidence. ) 


{Note: Plaintiff's Exhibit No. 44 will be found in the 
Book of Exhibits at page 776. ] 


Mr. Robinson: Mr. Mitchell, do you have the income 
tax returns for» PeteryL. @erry and Catherine B. Berry 
for the year 1928? 

Mr. Mitchell: I have a certified copy of the individual 
income tax return for T9268 filed by Peter 1h Bema 
have also the original income tax return of Mrs. Ferry 
for the year 1928, the original return. 

Mr. Robinson: I offer into evidence original letter 
dated November 8, 1930, from the Treasury Department 
to Mr. Peter L. Ferry, together with enclosure attached 
thereto under the same date, to-wit, November 8, 1930, 
addressed to “Peter L. Ferry.” I have not laid a founda- 
tion for this, Mr. Mitchell. If you desire, I will. [260] 

Mr. Mitchell: So far as the foundation is concerned. 
all right. I do not see the materiality of this, your 
Honor. 

The Court: What is the point? What is the ma- 
teriality of it, counsel? 

Mr. Robinson: It shows a distribution of income be- 
tween Mr. and Mrs. Ferry. 

Mr. Mitchell: Separate income or community income? 

Mr. Robinson: It likewise shows the amount of in- 
come received by each during that year. 

Mr. Mitchell: If counsel will not commit himself, in 
view of the fact this evidence will only go to show the 
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receipt of separate income by Mrs. Ferry, it is therefore 
objected to on the grounds it tends to establish a variance 
between the refund claim and the suit: and the evidence 
which plaintiff is now offering in this court in support of 
a contention entirely different from that made in the 
refund claim, and facts were not submitted to the Com- 
missioner in connection with the consideration of the 
refund claim in the estate tax case. 

The Court: Overruled. 

The Clerk: Plaintiff’s Exhibit 45 into evidence. 

(The document referred to was marked Plaintiff’s Ex- 
hibit No. 45, and was received in evidence. ) 

[Note: Plaintiff's Exhibit No. 45 will be found in the 
Book of Exhibits at page 781.] 

Mr. Robinson: As explanatory of said Exhibit 45 just 
introduced, I offer into evidence original income tax 
return of Mrs. Peter L. Ferry for the year 1928. [261] 

The Clerk: Plaintiff's Exhibit 46. 

Mr. Mitchell: Just a minute. Whose return is this? 
This is plaintiff's own return. It is objected to on all 
of the grounds heretofore stated; upon the further ground 
that it is a self-serving declaration upon the part of the 
plaintiff herself. 

The Court: Admitted. 

Mr. Mitchell: I would like a ruling on that objection 
because that is important. The Government can intro- 
duce income tax returns signed by a plaintiff in connec- 
tion with another case if they show declarations against 
interest or admissions, but the plaintiff herself cannot 
introduce declarations such as this in her own favor. As 
I pointed out, day before yesterday, in support of a similar 
objection on self-serving declarations—I do not think it is 
necessary to read that again to your Honor :— 

“The reasoning which precludes a party from offering 
self-serving statements is self-evident.” and so on. 


184 Ethel Strickland Rogan, etc. 


Your Honor will recall my reading from Jones Com- 
mentaries on Evidence. The rule is rather elementary. 
And we object to that on the ground that it is a self- 
serving declaration. 


Counsel is also going to offer the return of Peter L. 
Ferry for the same year and that offer might be made in 
connection with this one. The same objection will be 
made, that it is a self-serving declaration. This is a suit 
by his [262] estate and is in privity with him. Both are 
self-serving declarations. [263] 


* * * 2 * * * * x 


The Court: JI am not going to assume, Mr. Mitchell, 
that the Government is going to be in a position to take 
advantage of this situation and a taxpayer and an in- 
dividual can’t against the Government. They will have to 
reverse me on that. I do not believe that the Government 
can come in and contend that it has all these advantages 
and a taxpayer has none. 


Mr. Mitchell: The taxpayer’s advantages are very 
well illustrated in this case, your Honor. Here is a case 
where decedent died in 1935. This is 1943, eight years 
after the death of the decedent, after the refund claim is 
filed, after it is passed upon by the Commissioner, after 
the taxpayer has neglected to give to the Commissioner 
the detailed facts as required by the law and, for the first 
time, in the trial of the case yesterday, attempts to prove 
an agreement between husband and wife in Pennsylvania 
in the year 1906, [265] 37 years ago. There is an ad- 
vantage that the Government has not, a tremendous ad- 
vantage in favor of the taxpayer. That evidence has 
gone in over the Government’s objection and the Govern- 
ment has absolutely no way of checking it and preparing 
a defense to meet it. 
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Yesterday, for the first time, the witness gets on the 
stand and attempts to prove a partnership agreement be- 
tween herself and her husband by conversations that took 
place in 1906 and in 1909. [266] 


*K * * *K * * * * * 


The Court: For instance, Mr. Mitchell, take this Ex- 
hibit 43 which shows for 1925-1935, a period of 10 years, 
that out of this trust there was distributed to Catherine 
Ferry $7,826.78; is it your contention that that was not 
her separate property? 

Mr. Mitchell: Oh, no, your Honor. 

The Court: It is clear to me that it is and the record 
here shows— 

Mr. Mitchell: That is my opinion. 

The Court :—that it was her property. 

Mr. Mitchell: My opinion is that it was distributed to 
[270] her and her property. 

The Court: And her property. 

Mr. Mitchell: Her separate property, not community. 

The Gourt: NO; sepanate property. 

Mr. Mitchell: That is right. 

The Court: Oh, yes. It could hardly be community 
property in that light. Well, I have that argument and I 
will overrule the objection, and exception allowed to the 
Government. Proceed, counsel. 

The Clerk: This exhibit, individual tax return of Mrs. 
Peter L. Ferry, is Plaintiff’s Exhibit 46 into evidence. 

(The document referred to was marked Plaintiff’s Ex- 
hibit No. 46, and was received in evidence. ) 


[Note: Plaintiff's Exhibit No. 46 will be found in the 
Book of Exhibits at page 795.] 
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The Court: I have Exhibit 42 before me showing dis- 
tribution of income out of Trust No. 1080, $2,218.38, but 
there is no indication on the exhibit as to whom that was 
payable. 

Mr. Robinson: At the time of the offer I made the 
statement that it was payable to Mr. and Mrs. Ferry. I 
am sorry that that was not placed upon the exhibit. 

The Court: The statement would not be evidence 
- unless the Government accepts it. 

Mr. Mitchell: No, your Honor; the Government does 
not accept that as evidence that Mrs. Ferry received any- 
thing. That is a statement by counsel. 

Mr. Robinson: Will you stipulate, Mr. Mitchell, that 
those payments were made from the trust for the one- 
tenth [271] interest in the trust held by Mr. and Mrs. 
Ferry? 

Mr. Mitchell: Paid to someone, yes; I will stipulate 
to that, subject to all of my objections. 

Mr. Robinson: For that one-tenth interest? 

Mr. Mitchell: If that is it. 

Mr. Robinson: For that one-tenth interest in Trust 
1080 that was provided as being owned by Mr. and Mrs. 
Ferry as joint tenants. 

Mr. Mitchell: Yes. I will not stipulate as to whom 
the checks were made payable or what was done with it. 

The Court: All right; that clarifies the record, gentle- 
men. Proceed. 

Mr. Mitchell: Just a minute. Or to whom the checks 
were delivered. 

Mr. Robinson: I offer into evidence individual income 
tax return for the year 1928 for Peter L. Ferry & Haines 
Canyon Rock Company. 

Mr. Mitchell: The same objection on all of the same 
grounds. 
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The Court: Overruled and exception allowed the 
Government. 
The Clerk: Plaintiff’s Exhibit 47 into evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 47, and was received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 47 will be found in the 
Book of Exhibits at page 797. | 


Mr. Robinson: Mrs. Ferry, will you take the stand 
again, please? [272]| 


C7 iIaINi 3. PERRY, 


the plaintiff herein, recalled as a witness in her own 
behalf, having been previously duly sworn, was examined 
and testifed further as follows: 


Direct Examination 
(resumed. ) 


By Mr. Robinson: 


QO. What is your age, Mrs. Ferry? 
~™ So 1 willbe on the 12th day ot this month. [273] 


* ** * * * * * * *K 


QO. By Mr. Robinson: Do you recall that following 
the creation of Trust No. 6204, that thereafter other 
pieces of real property were transferred to this trust by 
you and Mr. Ferry? A. Yess lado: 

QO. Do you recall the circumstances surrounding each 
one of those transfers? 

A. Well, we just said we had added more; when we 
put this property in we added it onto the trust. 

©. Who added that property to the trust; do you recall 
that, whose act it was? A. Both of ours. [274] 

x x 2 * * * * x 2 
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©. By Mr. Robinson: Do you recall the time and 
place of each one of the conversations when these prop- 
erties were put into the trust and where they took place? 

A. Well, the conversation would take place at the 
ranch. 

©. ‘That is, in regard to each oner 

A. To the pieces of the extra property that we 
bought. 

©. That is the one that you have already testified to? 

8 ae NESS. 


©. Then, on the other properties that were put in are 
you familiar with the San Bernardino property, that is. 
the [275] North Half of the West Half of the Southwest 
Quarter of the Southwest Quarter of Section 27, Town- 
ship 1 North? 

A. I think that is the desert property. 

©. I believe it is. Are you familiar with that 
property, how it was put in? 

A. Just in the same manner. 

QM. Calling your attention, Mrs. Ferry, to the premi- 
ums that were paid on all the life insurance that was out- 


standing on the life of Mr. Ferry, who usually drew the 
checks? [276] 


*K *K * *K * * * so ** 


The Court: The objection is good. First, have them 
identified, counsel, and then you will have the record a 
little clearer, for identification, and then have the witness 
testify. 

The Clerk: This first group of checks will be Plain- 
tiff's Exhibit 48, for identification ? 


The Court: How many ¢hecks? 
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The Clerk: I count 27 checks, your Honor, as being 
Plaintiff's Exhibit 48, for identification. 


(The checks referred to were marked Plaintiff’s Ex- 
hibit No. 48, for identification. ) 


{Note: Plaintiff's Exhibit No. 48 will be found in the 
Book of Exhibits at page 799. | 


The Court: Proceed with that exhibit, and then Mr. 
Cross can mark the others while you are examining on 
this one. 

Mr. Mitchell: May I see them, Mr. Robinson? 

Mr. Robinson: Oh, yes. [277] 


2 * 2K 2 2 2k 2* 2 * 


Mr. Robinson: At this time I offer into evidence 
exhibits marked, for identification, Nos. 48 to 58, both 
inclusive. 

Mr. Mitchell: These are objected to on the ground 
that [278] they are cumulative. The evidence already 
shows that the premiums were paid. Upon the further 
ground that if they are intended to establish community 
co-ownership of the premiums paid, they are wholly 
insufficient, they are self-serving to that extent; and also 
objectionable for the reason that there is no showing that 
the funds upon which these checks were drawn were com- 
munity funds, no evidence whatever. 

If they are intended to establish that the premiums 
were paid with some separate funds of Mrs. Ferry, then 
they are objected to on the ground that that would be a 
variance from the claim for refund; and upon the further 
ground that there is no evidence that the bank funds and 
commercial accounts upon which these checks were drawn 
was separate property of either spouse. [279] 
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* x x ** * * * * x 
The Court: I will hear from Mr. Mitchell. [280] 
* Ok * * x x * x x 


All right. Subject to the objection of the Government, 
they will be admitted and exception allowed the Govern- 
ment. Proceed. 

The Clerk: Plaintiff's Exhibits 48 to 58, inclusive, 
admitted into evidence. 


(The checks referred to were marked Plaintiff’s Ex- 
hibits 48 to 58, both inclusive, and were received in 
evidence. ) 


[Note: Plaintiffs Exhibits Nos. 48 to 58 will be found 
in the Book of Exhibits at pages 799 to 822. ] 


©. By Mr. Robinson: Mrs. Ferry, are you familiar 
with what was done with the moneys that were received 
by either you and/or your husband, Mr. Ferry, from the 
various trusts that are involved herein? 

A. They were always deposited. 


*K * * * *K * * * * 


The Court: Just-eae “moment. 4 dont “énieaiber 
whether the Government interposed an objection as to the 
foundation for these. If the Government has, you will 
have to prove the signatures. 

Mr. Mitchell: No. [281] 


* *K ** * * * * *k * 


O. By Mr. Robinson: Mrs. Ferry, did you and your 
husband keep books? 

A. Well, yes: we kept sort of books in the earlier 
years. 
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Q. In the earlier years. And in the later years did 
you keep books? Ey. we ess ave did: | 
Where are those books? 
Well, I don’t know. 
Have you made a search for the books? [282] 
Yes. 
Have you been able to find them? 
No; we haven't. 
Did you keep copies of all deposit slips? 
We always did. 
And where are those copies? 
. Mitchell: ‘‘Always” what? 
r. Robinson: “Always did.” 
Yes; we always had copies. 
Do you know where those copies are? 
No; I don't. 
Have you looked for them? Pe eS: 
And have you been able to find them? 
No; we haven’t. 
Did you check with the bank, the various banks, to 
find out if any of their records relative to your accounts 
are available? A. Did I check with the banks? 
©. Or did you cause a check to be made? 
mB Yes° *#here was a eheck. [2383] 


O POO SO PZ EO SO PO PO PO 


* * * * * * * * * 


Q. By Mr. Robinson: Did you receive any records 
from the banks of deposit slips or records of checks 
drawn and signature cards? A. Yes; we did. 

©. Those are the same checks that you delivered to 
me? ie Wes. 


* * * * * ¥ * aK 
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The Court: Did you receive any others, anything else 
from the bank? A. No; not to my knowledge. 
[284] 

*x * x * * x * * x 


©. By Mr. Robinson: What bank accounts did you 
and/or your husband have during your lifetime in 
California? A. Well, in the First National. 


*K * * K * * * *K * 


©. By Mr. Robinson: During the period since you 
have resided in the County of Los Angeles what bank 
accounts did you and/or your husband and your husband 
have in banks? 

Mr. Mitchell: I still call it a compound question and 
unintelligible; and alse, it covers a period that is not ma- 
tertal. The only period material here, if it refers fomthe 
premiums on insurance, is the period subsequent to July 
29, 1927. That is the only portion that plaintiff has ever 
[285] contended that the premiums were paid partially 
with funds in which plaintiff had a new type community 
interest, or at present under her present claim, that she 
had her present claim. 

Mr. Robinson: I cannot acquiesce in counsel’s state- 
ment. The plaintiff is contending that the entire contri- 
bution of Mrs. Ferry to these insurance policies should be 
included in the gross estate. 


* * * * * * * *K * 


QO. By Mr. Robinson: During the time that you and 
Mr. Ferry were in California do you recall what bank 
acounts stood in your name or in his name or in both 
your names? A. It was always in both names. 


[286] 


* * * * * * * * ** 
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QO. By Mr. Robinson: Mrs. Ferry, do you know 


where the pass-books are on all of these accounts out of 
which the insurance premiums were paid? 

A. No; I don’t. [288] 

©. Have you looked for them? 

me Yes; | have. 


Q. Did you find them? A. No; I didn’t. 


* x 2 * 2 2 * * 


QO. By Mr. Robinson: Do you know whether or not 
the pass-books on these various accounts showed the 
moneys that were deposited to the accounts? 

A. Well, when you deposit them there, I don’t see 
why the pass-book would not show them. 

©. You made some of these deposits, did you? 

A. Yes, I did. (289) 

©. On the deposits that you made were those deposits 
reflected in the pass-books? A. They always were. 

QO. Is it your best recollection that any other deposits 
made to those accounts were reflected in the pass-books? 

m, Yes, 1290] 


* * * ** * * 6 * * 


Mr. Robinson: commencing January 1, 1925, and 
ending with the date of your husband’s death, to what 
banks were the moneys that you deposited from _ the 
various trusts deposited ? 

Mr. Mitchell: I object to the question on the ground 
that it does not ask the witness what was shown by the 
bank deposit books that she is unable to find. 


XK * 2 x * 2* * X x 


©. By Mr. Robinson: What bank accounts? 
Mr. Mitchell: That is confined to Mrs. Ferry. 
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A. At the First National Bank of Glendale. 

QO. By Mr. Robinson: What other banks? 

A. And the California Bank. 

The Court: In Los Angeles or over in Glendale? 
A. In Los Angelessgy29i4 


* X* * 2K * * * 2 * 


The Court: You have named two banks, Mrs. Ferry, 
the First National Bank of Glendale, you said you did 
business [293] with, and the California Bank in Los 
Angeles you did business with, and counsel asked you if 
you did business with the State Bank of Glendale. 

Mr. Robinson: Glendale State Bank. 

The Court: Glendale State Bank. 

A. Yes; I did. 

The Court: Any others? 

A. And I think it was the American. 

The Court: American National? 

©. By Mr. Robinson: That is the American Na- 
tional Bank of Glendale? im Wes : 

The Court: Any others? 

A. Well, none that I can think of. 

The Court: Now, you did business with those, did 
you, from 1925 to 1936? 

A. Well, some of them were out of existence, I think. 

QO. By Mr. Robinson: On the other deposits of the 
income from these trusts that were made, do you know 
who made those deposits ? | 

Mr. Mitchell: I object to that question. It would be 
impossible for this witness—well, she may answer yes or 
no, if she knows. 

©. By Mr. Robinson: Do you know? 

A. I did not understand the question. 
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OQ. On the remaining deposits of the income from 
these [294] trusts do you know who made the deposits? 


A. Well, Mr. Ferry. 


Q. Do you know to what bank accounts or bank ac- 
count he made those deposits? A. Yes, sir. 


* rs * 2 of x 2 * * 


Q. By Mr. Robinson: Did Mr. Ferry ever tell you to 
what bank accounts he was making the deposits of these 
incomes ? 

A. Well, I would say yes because I had access to the 
bank books. [295] 

©. Let me ask you this way: Was any of the income 
from any of these trusts ever negotiated or cashed, or was 
it always deposited? 

Mr. Mitchell: Objected to as not the best evidence and 
calling for a conclusion of the witness, and it is a com- 
pound question. 

The Court: I think the question should be limited to 
what she did with the checks that she got, counsel. 

Mr. Robinson: Isn’t this witness competent, if she 
knows of her own knowledge what Mr. Ferry did with 
Certain, checks ? 

The Court: Yes. If she knows of her own know!l- 
edge what he did with them, why, of course, if she was 
with him when the deposit was made, or if she examined 
the pass-book and saw the entry there, why, that would be 
competent. 

©. By Mr. Robinson: Did Mr. Ferry ever set down 
any rule—I just want a yes or no answer—any rule 
relative to the moneys that were coming in from any 
source, including from these trusts? 

A. Yes; he did. 
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Q. Do you recall approximately when that rule was 
set down? 

A. Well, as long back as I could remember—as I can 
remember. 


©. Do you recall the approximate date? 

A. No; I wouldn’t be able to. [296] 

Mr. Mitchell: What did this rule concern? 

©. By Mr. Robinson: What was that rule? 


* *- * x * * * * * 


The Court: Was any rule set down about handling 
these funds? And she said yes. 

Mr. Mitchell: About handling the funds. That is 
what I wanted to know. 

The Court: That is right. 

Q. By Mr. Robinson: What was that rule? 

Mr. Mitchell: Just a minute. What funds? I think 
that is very vague. I don’t know what funds the question 
ees tO), 

Mr. Robinson: The question did not use the word 
Smonds. 

Mr. Mitchell: Regarding any funds do you mean? 

Mr. Robinson: Do you wish to read the question to 
Mr. Mitchell ? 

(Record read by the reporter as requested. ) 

QO. By Mr. Robinson: What was that rule? 

A. That no checks were ever to be cashed; them ail 
had to be deposited. 

Q. Did Mr. Ferry or did you or did either one of you 
[297] or both of you during the period from 1925 to the 
date of his death maintain any bank accounts other than 
the four that you have mentioned ? i Ne 
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Mr. Mitchell: Now, just a minute. I object to that 
question. No evidence that the witness knows all of the 
bank accounts carried by Mr. Ferry during his marriage. 

Mr. Robinson: The evidence has shown that she is the 
wife of Mr. Ferry; that they were together in business; 
that they “were partners in business; one partner, the 
knowledge of one is the knowledge of the other. 


* 2 * x * xf x * 2 


©. By Mr. Robinson: Do you know of any other 
bank account that you had or that Mr. Ferry had or that 
you and Mr. Ferry had, or you or Mr. Ferry had from 
the period of 1925 to the date of his death, other than the 
four you have mentioned? Do you know of any others? 
[298 ] A. Not to my knowledge. 


©. Have you been able to locate any other bank ac- 
count for the period commencing January 1, 1925, to the 
date of his death that was his bank account or your bank 
account, or both your bank accounts or either one of your 
bank accounts? A. No; I haven't. 


K * *K *K * * *K * * 


Q. By Mr. Robinson: Do you know of any occasion 
on which you or Mr. Ferry or any other person cashed 
any check, draft or other instrument transmitting income 
from any one of these trusts in question? 


i No; 7 dont. 


QO. Do you know of any instance when any check, 
draft, note, or bill of exchange or other instrument re- 
ceived by you or Mr. Ferry or both of you or either of 
you from any source during your married life was ever 
cashed ? A. No. 
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©. Calling your attention to the last war, about the 
year 1917 or 1918, did you execute a will? 

A. Yes; I did. 

Q. Did Mr. Ferry execute a will at that time? 

A. Yes; he did. 

QO. Where is your will and where is his will that were 
[299] executed at that time? 

Mr. Mitchell: That ts objected to as incompetent, ir- 
relevant and immaterial. 

The Court: Just what would that show, counsel? 

Mr. Robinson: It is going to show simply a declara- 
tion by each of them as to their properties. 

Mr. Mitchell: It would be objected to further on the 
ground it 1s self-serving, your Honor, the same grounds 
that I have related heretofore. 

Mr. Robinson: I don’t want to prompt the witness. 

The Court: The fact that a person, by will, disposes 
of all his or her property to another party, would that on 
its face show— 

Mr. Robinson: They could make a will and dispose of 
property and, as your Honor stated yesterday, they could 
have legally done it wrong; they could have disposed of 
property that did not belong to them. But where the hus- 
band is present and the wife, the two of them together 
draw wills, I feel that it has probative effect. 

The Court: But the will would be merely disposition 
of property, wouldn’t it? 

Mr. Robinson: An intended disposition of property 
and also a declaration of what property the testator 
thought that he had that he could dispose of. 

Mr. Mitchell: That declaration would be a declara- 
tion, of course, against interest. [300] 

Mr. Robinson: Which would be admissible. 
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Mr. Mitchell: I mean a_ self-serving declaration, I 
should say. . 

The Court: I do not see how it would be self-serving 
if it would show that he was only claiming a part of what, 
on the face of it, looks like an entire interest in a piece 
of property. I do not see how that could be self-serving. 

Mr. Mitchell: It might not. I have not seen the will. 

The Court: No; I haven't, either. 

Mr. Mitchell: Never heard of it before. I will object 
to it further on the ground it was not submitted to the 
Commissioner in support of the refund claim and tends to 
establish a variance between the claim and the suit, no 
evidence that it was considered by the Commissioner, 
even. 

The Court: It is not my understanding that every bit 
of testimony must be submitted to sustain the claim to 
the Commissioner. [ do not believe that every single item 
must be submitted to the Commissioner, otherwise it is 
objectionable. 

Mr. Mitchell: No, your Honor; that is not my point. 
Obviously. as I believe counsel brought out yesterday, it 
was at some time that the spouses agreed to make mutual 
wills, each leaving his or her property to the other. It is 
a rule where spouses in California, or any other State. 
make such an agreement that that agreement is binding. 
It becomes a contract, those mutual wills. I take it that 
this evidence [301] is offered to support the contention 
made by plaintiff yesterday for the first time in this case 
that a partnership agreement was established in 1906 and 
1909 by the spouses, and that these mutual wills will 
tend to support that ground for recovery that there 
was a partnership or a co-ownership commencing in 
1906 at the time of marriage. We object to it on the 
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ground that that will be a variance from the refund 
claim, between the suit and the refund claim, and that the 
refund claim does not support that contention, that 
ground, and any evidence to support that ground. 

The Court: Where are the wills? Is the witness 
going to attempt to testify as to the contents of these 
written instruments from memory? 

Mr. Robinson: After the foundation is laid. 

The Court: Proceed with the foundation. 

Mr. Robinson: Will you read the pending question to 
the witness, Mr. Reporter? 

(Record read by the reporter, including the pending 
question, as follows: 

“Q. Where is your will and where is his will that 
were executed at that time?’’) 

Mr. Robinson: That is, the originals? 

A. Well, as the new ones were made the old ones 
were destroyed. 


©. And did you retain copies of either of the wills? 
A. Wo. $302 

Q. Have you made a search for the copies? 

A. Yes; I dad. 

©. Have you been able to find them? 

A. I haven't. 

Q. Do you recall what your will provided and what 


his will provided? 

Mr. Mitchell: I object to that question, not because 
the foundation has not been laid, but because of all of 
the objections which I just stated to the court. 

The Court: Overruled and exception allowed to the 
Government. What is the date of these wills? 
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QO. By Mr. Robinson: What was the approximate 
date of the wills? 

A. Well, I guess it would be about 1918. 

©. Is there any particular fact that brings it to your 
attention that you place the date in that year? 

A. Well, it was just during the World War and he 
was working away most of the time. 

QO. What did your will provide and what did his will 
provide? 

Mr. Mitchell: The same objection. 

The Court: Overruled: exception allowed the Gov- 
ernment. 

Mr. Robinson: You can answer the question. 

The Witness. What was the question? 

QO. By Mr. Robinson: What did your will provide 
and what did his will provide? [303] 

A. Well, that I was— 

Mr. Mitchell: The same objection. 

The Court? Sanie ruling. 

A. That I was to leave my half to him and he was to 
leave his to me, and then if anything happened to us, the 
children. 

QO. By Mr. Robinson: Jt was to go to the children? 

fe ie cotldren: yes, | 304} 


* x 2* 2 * * 2* * * 


QO. By Mr. Robinson: Do you know what he was 
doing during the last year of his life? 

A. Do you mean what business? 

QO. In connection with business. 

A. Well. the ranch and he was over at the yards, 
what we call the business. 
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Mr. Mitchell: What was the last answer? I didn’t 
get it. 

A. We always called it the “yard.” It was his place 
of business, where he had had the equipment. 

Q. By Mr. Robinson: Are you referring to the place 


that Mr. James Ferry bought? A. Yes. 
Q. He spent some time over there? A. Yes. [303i 
x x * * * x * * 


Q. I want to call your attention— 

Did you have a conversation with Mr. Ferry prior to 
the time you came to California and after the settlement 
you had made, the settlement with his brother and his 
father? 

Mr. Mitchell: Just a moment. There is no evidence 
that this witness made any _ settlement between her 
husband. 

Mr. Robinson: I say, at the time the settlement was 
made between his brother and his father. 

Mr. Mitchell: That question 1s also objected to on the 
ground that it has already been asked and answered as to 
the conversation that took place between this witness and 
her husband at that time. 

Mr. Robinson: I do not recall it. I do not recall it. 

Mr. Mitchell: I object to the question. 

The Court: The evidence shows there was something 
like $14,000 that was Mr. Ferry’s part of the dissolution 
and that was the money that he brought to California. 
| 309 | 

Mr. Mitchell: Yes, your Honor. But here, this 1905 
conversation in Ohio, in the witness own home in Ohio. 
prior to marriage. 

Mr. Robinson: The conversation I am calling her at- 
tention to or attempting to is at the time the settlement 
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was made in 1909. That was before marriage and this 
was after marriage. 


©. Do you recall having any conversation on or about 
the time that settlement was made? 
A. Yes. He asked me— 


. Mitchell: Just a moment. 


= 


= 


. Robinson: Just answer yes or no. 

Wes? | do. 

You did have a conversation? a es 

Do you recall where it was? 

It was at his home in Crafton, Pennsylvania. 

Where you were both living? 

He was there just before we came to California. 

You were just there temporarily? 
. Mitchell: What year was this? 

By Mr. Robinson: What year was this? 

That would be 1909. 

And who was present? 

Just the two, just Mr. Ferry and I. 

Do you recall what that conversation was? [310] 

Mr. Mitchell: It is objected to, if the court please, on 
all of the grounds heretofore stated relating to the suff- 
ciency of the refund claim to support the suit, and a 
variance between the suit and the refund claim, and self- 
serving declarations. 

The Court: Overruled. Exception allowed the Gov- 
ernment. Proceed. 

Q. By Mr. Robinson: What was that conversation? 

A. Well, he asked me how I would like to come to 
California and we would start anew and we would be 
partners: half would be mine, and whatever losses we 
would have we would share equally. 


_* 
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©. Did you agree to that? 

A. Just words to that effect. 

Mr. Mitchell: I object to that question as calling for a 
conclusion of the witness. 

Mr. Robinson: I will strike the question. 

Q. Did you have confidence in Mr. Ferry in his busi- 
ness ability? A. Yes; very much so. 

Mr. Mitchell: I will stipulate that the witness had 
confidence in her husband. [311] 


* ** * ok * *K *« *K * 


Mr. Robinson: May it please the court, it has come to 
my attention that Exhibit No. 1, the stipulation of facts 
in this matter—it was my understanding that that has 
been offered and received into evidence. However, the 
clerk has it marked for identification at this time, and to 
be sure there is no mistake in the record, I will again 
offer Exhibit No. 1 into evidence. 

The Court: It was offered into evidence and accepted 
into evidence, and the only reservation to the acceptance 
was the reservation of the ruling on the objection counsel 
made to certain parts of it, and after hearing that, I 
overruled the objection. 

Mr. Mitchell: That was my understanding, your 
Ficnor. 

Mr. Robinson: That was my understanding. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 1, and was received in evidence.) [312] 


[Note: Plaintiff's Exhibit No. 1 will be found in the 
Book of Exhibits at page 457.] 


* * * * » * * *« * 
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Mr. Robinson: At this time plaintiff asks leave of 
court to amend by interlineation her “Second Amendment 
to Complaint for Refund of Federal Estate Taxes Illegally 
Collected” on file herein, by inserting the following lan- 
guage :— 

x * x * * * * * * 


Mr. Robinson: Page 2 of the second amended com- 
plaint, on line 21, following the word “corpus” to insert 
the following language: ‘‘and’— 

The Court: Just a moment. You are ahead of me, 
too. ' 

Mr. Robinson: The second amended complaint, page 
2, line 21. 

The Comm: Yes 

Mr. Robinson: Following the word “corpus” on said 
line, [313] to insert the following language: “and in- 
come available for distribution.” 

Mr. Mitchell: I should like to make an objection as 
soon as I make a note of that. If the court please, the 
Government objects to that motion for leave to amend 
the complaint to state a new ground for recovery; and in 
that connection the Ninth Circuit has decided in the case 
of B. F. Goodrich Co. v. United States, on the 13th of 
last April, less than two months ago, that an amendment 
such as is now proposed by the plaintiff should not have 
been made by the court over the Government’s objection, 
in the court room of Judge Harrison of this court, and 
holds that such an amendment, making this change in 
the complaint—the original complaint alleged that the 
plaintiff acquired the claim for refund by virtue of a writ- 
ten assignment. The amendment proposed to change that 
allegation to read: “Plaintiff acquired this claim by 
operation of law resulting from the liquidation of a sub- 
sidiary corporation.” And the Ninth Circuit sustained 
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the decision of the trial court, denying the motion to so 
amend. I have a copy of the opinion here. I don’t know 
whether your Honor has read it or not. 

The Court: I have read it but I am not very familiar 
with it. 


(Mr. Mitchell hands book to the court for examina- 
tion. ) 


The Court: In fixing the estate tax liability, then, as I 
understand it, the Commissioner did not include the [314] 
income available for distribution? 

Mr. Mitchell: Oh, no, your Honor. The Commis- 
sioner did include the income available for distribution. 

The Court: Then, what is the objection? 

Mr. Mitchell: It is a new ground for recovery. It 
applies to income available for distribution rather than to 
corpus. Day before yesterday I called your Honor’s 
attention to the original estate tax return which relates to 
corpus, to the refund claim which relates to corpus, to 
the alleged amendment entitled ‘Protest’? which relates to 
corpus, and the original complaint that relates to corpus, 
and this amended complaint which counsel now desires to 
amend which relates only to corpus. 

The Court: That ts correct. Those facts ane all 
clear; there is no doubt about it. 

Mr. Mitchell: Now. the Commissioner did include the 
corpus and he included the income available for distribu- 
tion, of course. But there was no claim that the Com- 
missioner erred in including the income available for dis- 
tribution. The only ground alleged in the refund claim is 
that the Commissioner erred in including half of the 
corpus. not half of the income available for distribution: 
and that is the amendment that counsel now desires to 
make. It is not supported by the refund claim, nor by 
the original complaint, and is a surprise to the Govern- 
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ment that they are now questioning the includability of 
one-half of such income [315] available for distribution. 

That is our point that we have been making all the way 
through, of course, that the refund claim does not support 
such a claim, such facts. 

To refresh your Honor’s memory again as to the reg- 
ulation, Article 99 of Regulations 80, 1937 Edition: 

“The claim must set forth in detail and under oath 
each ground upon which a refund is claimed and facts 
sufficient to apprise the Commissioner of the exact basis 
thereof. Any claim which does not comply with the re- 
quirements of the preceding sentence shall not be con- 
sidered for any purpose as a refund claim.” 

The court is without jurisdiction to entertain a suit 
that is not supported by a refund claim. Then the reg- 
ulation goes on: 

“Save in the case of a claim for a refund of an over- 
payment computed in accordance with the decision of the 
Board of Tax Appeals which has become final, the bur- 
den of proof rests upon the plaintiff and all facts relied 
upon in support of the claim must be clearly set forth 
under oath.” [316] 

* * * * x * * X* * 

Mr. Robinson: I call attention to the letter—I will 
mark it for identification—letter dated January 25th, 
1937, from the Treasury Department to “Estate of Peter 
Ferry, Freston & Files, Attorneys for the Executrix.” 

The Clerk: That is Plaintiff's Exhibit 59 for identi- 
fication. 


(The document referred to was marked Plaintiff’s 
Exhibit No. 59, for identification.) [332] 


[Note: Plaintiff's Exhibit No. 59 will be found in the 
Book of Exhibits at page 823.] 


* * * * * ¥ * * * 
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The Court: Gentlemen, I will be able to rule on this 
when I know what this $610,837.45 that the Commis- 
sioner is discussing and which is evidently— 

Mr. Robinson: Included in that figure your Honor 
has just mentioned is the entire value of Trust No. 1052. 
[333] Mr. Eddy, in his letter, places a value on all of 
the trusts. 

The Court: That is not in evidence, is it? 

Mr. Robinson: No. 

ThesCourt; So Ican’t consider that. 

Mr. Mitchell: Why don’t you offer it in evidence, Mr 
Robinson? I have no objection to Mr. Eddy’s letter to 
the plaintiff going into evidence. 

The Court: All right; in evidence. Now go ahead 
and give me your deductions. 

(The document referred to was marked Government’s 
Exhibit No. 59, and was received in evidence.) [334] 


[Note: Government’s Exhibit No. 59 will be found in 
Book of Exhibits at page &23.] 


* ok * *« *K K * *K *K 


CATHERINE B. FERRY, 


recalled as a witness on behalf of plaintiff, having been 
previously duly sworn, was examined and _ testified 
further as follows: 


Direct Examination 
(resumed. ) 
By Mr. Robinson: 

Q. Do you know approximately what your living ex- 
penses of you and Mr. Ferry and your familf¥ were from 
1927 to 1935, [335] each@year? Answer yes ore. 

ae Mires 
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* * ** * * * * * * 


OQ. Do you know approximately what your expenses 
ran in the way of living expenses such as food, clothing, 
meals, upkeep of your home, utilities, dental bills, school 
tuitions and like matters ran, what that amounted to each 
year from 1927 to 1935? 

A. Well, around a thousand dollars a month. 

Q. And prior to that time? 

Mr. Mitchell: J did not get the answer. 

The Court: Around a thousand dollars a month. 

Mr. Robinson: Around a thousand dollars. 

Q. And prior to that time, say, from 1920 to 1927, 
approximately how much did they run? 

A. Well, approximately around $500. 

©. And before that, from the time you were married 
up until 1920, approximately how much did they run? 

A. Oh, I would say two, three hundred. [336] 

©. Two to three hundred? 

A. Around that. 


* * * * * * * * * 


Cross-Examination 
By Mr. Mitchell: 


QO. I hand you, Mrs. Ferry, Plaintiff’s Exhibit 6, 
document dated September 29, 1931, relating to a lease 
signed by yourself and Mr. Ferry and your son James, 
and call your attention to the first paragraph, reading: 

“Lease to cover Lots No. 1 to 9, inclusive, in Tract 
No. 6699. except the warehouse and garage and enough 
room for Jack Isbell for his building material business.” 

Do you recall what lease that was of Lots Nos. 1 to 9, 
inclusive ? A. What lots? 


la 
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QO. Yes. Who were the parties to the lease? 

A. Well, I don’t think I could recall any, because I 
met with Mr. Ferry and he was the business head of the 
firm, and he left whatever he got. [337] 

©. You signed it at his request, I assume? 

A. Well, I was always with him when I signed any- 
thing, and he tried to explain it to me. 

Q. Did he try to explain this to you, do you recall? 

A. Well, I couldn’t say that special one, but every- 
thing that he asked me and that I had to sign. 

Q. Everything he asked you to sign he would try to 
explain it to you before you signed it? A. Wes. 

Q. You testified yesterday, I believe it was, that at 
the time you left Crafton, Pennsylvania, Mr. Ferry had 
about $14,654 as his worldly wealth at that time? 

Run YO 

OQ. And that you had a conversation with him also 
concerning some statements which he made about a 
partnership agreement with you; that was about that time, 
was it? 

A. Yes; just about. Well, when we were first mar- 
ried we had the first. 

©. Iam referring to the 1909 conversation in Pennsyl- 
vania. You might have testified to that this morning. 
J ask you now whether he divided that $14,654 and 
gave you half of it at that time by check or in cash. 

A. Well, just by word, just by word. [338] 


* 2 x x 2 * 2 * * 


©. Did he give you half of that money in cash at 
that time? 

A. Well, I guess you would call it he did, when he 
said that half was mine. [339] 
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QO. Did Mr. Ferry at that time and place hand you 
one-half of the $14,654 in cash? 

A. I wouldn’t say that he handed it to me. 

Mr. Mitchell: I think I am entitled to a yes or no 
answer to that question, your Honor. 

The Court: If she can answer it yes or no. Mrs. 
Ferry, did he give you $7,000 some-odd in cash? Now, 
that is the question. A. No; he didn’t. 

The Court: All right; that answers that. 

Mr. Mitchell: All right, that is all. 

Q. Do you know whether any of that money was used 
to pay your transportation out to California? 

A. Well, I would say yes. 

QO. Had one of your children been born at that time, 
1909 ° A. We had two. 

©. You had two children, and how old were they 
at that time? [340] 

A. Three years and—let me see—and three months, 
one three years and one three months. 

Q. Did Mr. Ferry have any custom or practice of 
charging half of those expenses to you and half of them 
to himself, or was all of that money used— 

A. Well, it was ours. 

The Court: Wait. Mr. Mitchell has not finished his 
question, so you will have to wait. 

The Witness: Oh, pardon me. 

Q. By Mr. Mitchell: Or, on the other hand, was any 
portion of that money used, at his discretion, to buy train 
tickets to California and buy clothes for you and the 
children and food and shelter? 

A. Well, we could both do that. 
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QO. You both had power to spend that money to sup- 
port yourself and the children, is that right? 

pi weiees. 

QO. That is, both halves of it, not just his half? 

A. No; not just his half; both halves. 

OQ. Both halves. You testified also yesterday that 
Mr. Ferry received no inheritances and received no gifts 
during his lifetime. Is that also true of yourself, you 
received no gifts? A. None whatever. 

QO. After marriage and inherited nothing after mar- 
riage? A. No. [341] 

QO. You also testified yesterday concerning a period 
in your married life when you kept books and payroll 
records for Mr. Ferry in his business. What business 
was he in at that time? 

Oh, he always had some contract. 

He was always in the contracting business? 
He was always in the contracting business. 
Ever since you married him, I guess? 

Yes. 

. Until he ceased in 1929? 

The Cowrt: "Sip. 

Mr. Mitchell: What was that? 

The Court: “S5: 

Mr. Mitchell: No; I think he died in ’35, and James 
testified that he ceased the contracting business in ’29, but 
did continue after ’29 in the rental equipment business. 

©. Just where was this business? By the way, what 
year was this that you kept books for him? 

A. Oh, you mean since I came to California? 


1 >. PO > 
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QO. No. I mean the time you testified to yesterday. 
You said, about 1919, but I would like to get that date a 
little more definite. 

A. You mean the place where I kept the books, helped 
him keep his books? 

QO. You testified yesterday that you kept books for him 
at some time and place. [342] 


A. He always had his office in our home then. 

Oy In 19Lo? Ae Yeu 

QO. And where was your home in 1919? 

A. On Acacia Street in Glendale. 

QO. Was it the year 1919 that you kept books for him? 
A. Well, as far as I can remember, back even before. 
O. How did you happen— 

A. Even before that I did. 

OQ. You did help him some with his books? 

A. Yes. 


©. I am just wondering whether you meant that in 
1919 you devoted all your time to keeping his books? 

A. No; I didn’t devote all my time, but he had con- 
tracts away, and then they would sent me in—he also 
had contracts for the Southern Pacific Railroad and the 
foremen would send me in the data and I would make up 
the time and the checks. 

QO. You would make up what? 

A. I would make up the payroll and send him the 
checks. 

O. I see. How often was that done, once a week 
or once a month? 

A. I think it was two weeks then, every two weeks. 

Q. Every two weeks? Pim Ves: 
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©. You had a child born, William Francis, on July 
21, [343] 1917, I believe. When was the next child born 
after 1917, William Francis? 

A. That was Edward Paul. He was born 1920. 

©. 1920, what month? A. In October. 

QO. October, 1920? A. Yes. 

O. By the way, the bookkeeping was done, and mak- 
ing out the payroll checks was done, at Mr. Ferry’s re- 
quest, I assume, is that right? A. Well, surely. 

QO. What is that? A. Yes; I would say. 

O. And you did that for love rather than for any 
money that he might pay you, didn’t you? 

A. No; I wouldn’t just say that. I was interested 
enough— 

QO. What did he agree to— 

Mr. Robinson: Oh, let her answer. 

Mr. Mitchell: _Excuse me. That is right. Go ahead. 

A. I was interested enough to want to do it. 

©. I see. You did not ask for a salary or anything 
of that sort for doing that work? A. No; I never. 

O. And he did not offer to pay you anything for that 
work, did he, at the time? [344] 

A. Well, I wouldn’t say that, no: not that he paid me. 

Mr. Mitchell: Will you read the answer, Mr. Re- 
porter, please? 

(Answer read by the reporter. ) 

OQ. By Mr. Mitchell: You also testified that in 1925, 
at the time that the five trusts were created—you recall 
testifying to a conversation that you had with Mr. Ferry 
that, upon one of those occasions those trusts were all 
created at different times, but were all created, four of 
them, in 1925; and he said something about having 
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worked hard and putting something into writing that was 
oral, and that you should feel secure. J am not asking 
you what else was said, but I am asking you whether the 
security that he referred to was lifetime security, or 
security in case of his death. 

Mr. Robinson: Object to the question as calling for a 
conclusion of the witness. 

QO. By Mr. Mitchell: If you know. 

The Court: If he said it. 

Mr. Mitchell: From the conversation. 

The Court: In that conversation, if he said anything 
to that effect that is proper. 

Q. By Mr. Mitchell: Did he say anything about 
what he meant by “being secure’? 

A. I wouldn’t remember just— 

The Court: Do you remember any words in addition 
to [345] what you already testified to? 

A. No; I don’t remember only what I have testified to. 

Q. By Mr. Mitchell: You also testified yesterday 
concerning a trip you made with Mr. Ferry in 1932 up to 
Fresno to look at some property which he contemplated 
acquiring; and that he asked your advice concerning the 
desirability of purchasing that property and adding it to 
the other holdings. Do you recall that? A. Yes. 

OQ. What was the purchase price that he considered 
paying for that property? 

A. Well, I wouldn’t just remember and I never went 
into the higher figures. 

Q. [ see. The figures were pretty high, were they? 

A. I wouldn’t— 
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QO. You always left the amount of the purchase price 
of these matters to him, did your 

A. Yes. I had every confidence that he would take 
care of my part of it. 

Q. I believe that you said that he always took you 
out to see real estate and asked your advice. Do you 
recall that? i. Ges; 

©. I call your attention to— 

May I see Exhibit 1, please? 

The Clerk: That is in the file. [346] 

‘The Court: The stipulation of facts? 

Mr. Mitchell: The stipulation of facts; yes. 

The Court: All right. 

QO. By Mr. Mitchell:—page 95, a portion of Exhibit 
K entitled ‘Private Trust No. 6204, Citizens National . 
Trust and Savings Bank of Los Angeles, Peter L. and 
Catherine B. Ferry property in Los Angeles County, State 
of California,” listing certain parcels of property. I call 
your attention to Parcel 1, ‘‘The East three and three- 
quarters acres of the West five and three-quarters acres 
of Lot Thirty-seven of Watts Subdivision of part of the 
Rancho San Rafael,’— 

Mr. Robinson: May I ask a question on voir dire? 

The Court: Yes. 

Mr. Robinson: Do you understand legal descriptions ? 

A. No: I don’t understand them. 

The Court: Can you identify the property, Mr. 
Mitchell, in some other way? 

Q. By Mr. Mitchell: Do you know where Rancho 
Sam Rafael is? A. That is in Glendale. 
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QO. Where in Glendale? Do you know where Watts 
Subdivision is, then, in the Rancho San Rafael in 
Glendale ? 

A. Well, 1 used to know them all, but I can’t say that 
i= ee» 

Q. You do not recall going with Mr. Ferry to look 
over that 334 acres of land before it was purchased, do 
you? [347] 


> * aS *« * * * + * 


A. I couldn’t say. I know I went with him a lot, but 
I just don’t know the different subdivisions. 

Q. You do not recall either he or you receiving a deed 
to that property, do you? 

A. No. We had several deeds but I couldn’t say 
what. [348] 


* * * ** * * * * * 


Mr. Mitchell: It is quite a long description, your 
Honor. 

It is 334 acres and it was acquired—lI will give you 
the date of its acquisition, Mrs. Ferry—it was acquired 
on October 27, 1925, from a man named James Quinn, a 
single man, and reading from page 18. Does that refresh 
your memory? A. No; it doesn’t. 

Q. October 27, 1925. Now, I will call your atten- 
tion, then, to item 2 on page 9/ of the stipulation - 
facts, “Lots 18 and 19 in Block 4 of Tract 8842, as per” 
a certain map. That parcel, too, was acquired—I am still 
reading from the stipulation of facts—from the Security 
Trust and Savings Bank on the 2nd day of November, 
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1925. Do you remember inspecting that property with 
Mr. Ferry? 

A. Well, they all sound familiar to me, but I just 
can’t place the different properties there. 

OQ. These are all in Los Angeles County. 

Leet tis take “Lots 3, 10, If, 12 in Tract 7319.” Tims 
is Parcel 5. Let us take Parcel 4. Excuse me. “Lots 1, 
2 and 3 in Block 1 of Borthicks Tracts.”’ Did you ever 
hear of Borthicks tract? A. That is in Glendale. 

©. That is in Glendale. Do you recall inspecting 
any [349] property, or those three lots or any other lots 
in Borthicks Tract before they were purchased? 

A. Well, yes; I do but I wouldn’t just remember dif- 
ferent owes. | 

©. But you do remember the one in Fresno? 

A eS: 

QO. That is the only one you can remember and 
identify? 

A. I wrote these many the time, and I am sorry to say 
that I just can’t place where they are. 

©. I have 38 pieces of real estate described here and, 
of course, that is only a portion. This is the property 
that went into Trust 6204. This Parcel 4 of the 
Borthicks Tract, according to the stipulation of facts, was 
purchased from or acquired from the former owners, 
William Griffin and Fannie Griffin. Does that refresh 
your memory at all? A. Yes; I knew of them. 

Q. What is that? 

A. Yes: I knew all those people. [350] 


* * * * ok * * * * 


©. I will ask you whether you ever were shown those 
lots in Parcel 4, Lots 1, 2, and 3, by either Mr. William 
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Griffin or Fannie Griffin, or were you taken to look at 
them by your husband? 

A. Well, as I said, he had taken me many the time 
to look at them, but I just don’t remember the lot 
numbers. 

Q. You can’t recall that. You can’t recall the pur- 
chase price, if any, that was paid for them in 1922, April 
12th? A. Ness | 


*K ** * *K * * * * * 


The Witness: I will put on my glasses. 

QO. Oh, yes, please. 

] will ask you to start with 5 and go on through Parcel 
24 on line 26 of page 22. I will just put a little mark 
here and ask you to start with page 18, line 24, beginning 
with Parcel 5 and ending on page 22, line 26. That is 
through Parcel 24. And ask whether you recall—or give 
us the name of the former owner of the property in each 
of those paragraphs in respect of each parcel, and ask you 
whether you recall accompanying your husband to inspect 
any of those parcels at the dates that appear there, on the 
dates thateappear, [352] 


se x * 2 2 2 * * * 


Mr. Mitchell: Any date that approximated that time, 
presumably before that time. I am calling her attention 
to the date so that it might help her. 

Well, I remember this Bert Perry. 

What parcel is that; the number, please? 
That is Parcel 7. 

ve 

Oh, wait until I see. No; that is Parcel 6. 


ae NO 


220 Ethel Strickland Rogan, etc. 


(Testimony of Catherine B. Ferry) 


Oe Parcel 6, page MoMline 7, Bert Perry and Anna 
Perry? Aves: 

@, ,Whatewas about Wecember, 1932: A. Yes. 

Q And where is that property located? 

A. That is located in Glendale. 

OQ. How many lots did you look at at that time or do 
you recall? A. I wouldn’t recall. 

QO. Do you recall whether that property was pur- 
chased outright or whether it was acquired by virtue of a 
mortgage or a trust deed foreclosure? [353] 

A. I think, if I remember right, it was a foreclosure. 

Q. Just continue to examine them and see if you recall 
any more. 

A. This No. 20 (page 20), Percy Hayselden. 

> x : x * x > * 


Or"Oly that 15 page 207 lime 19) Parcel’ 13, ai ieniey 
Do you recall where that property was situated? 

A. That was in Glendale and the Verdugo Woodlands. 

Q. Do you recall how many lots it consisted of? 

A. I think it was just one lot. ; 

Q. You recall these people, do you, or do you recall a 
trip to the property? [354] 

A. I know the people and I also was at the property. 

©. WWviven? A. That would be about 1931 or ’2. 

O. How did you happen to go to the property? 

A. Well, I think they owed us a debt and we went up 
to look to see if we would take it for the debt they 
owed us. 

Q. You went to collect some money on a mortgage 
note, perhaps, or something like that, do you mean? 

A. It was some money that they—some money that 
they owed us. 
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‘Q. It was not a trip with your husband to inspect 
the property with a view to buying it, was it? 

A. Well, to take it in place of this debt. 

Q. You went alone to collect money, or did you go 
with Mr. Ferry? 

A. I went with Mr. Ferry to look at the lot. 

QO. Did Mr. Ferry consult you before that loan was 
made to the Hayseldens ? A. Yes; he did. 

©. When and where did that take place? 

A. In Glendale. 

©. How much was the amount of the loan? 

A. If I remember right, I would say around two or 
three hundred dollars. 

Q. And when was it that Mr. Ferry discussed it with 
your [Soo4 A. Well, around that same time. 

©. What time was thatr 

A. Well, as near as I would say, 1932. 

Q. There are two that you recall. Do you find some 
more? 

A. Well, they are all—I remember the names and all, 
but I just can’t place, because we had all the deeds. 

QO. My thought is whether you can remember making 
any trips to these pieces of property on or about the dates 
that appear there. Just take your time. I don’t want to 
rush you at all. [356] 


2 * 2K 2 2 * * * * 


Q. I will change the question, Mrs. Ferry, and ask 
you whether you recall inspecting with Mr. Ferry any 
property owned by the persons named in these paragraphs 
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— think you understood that, didn’t your—these former 
owners? 

A. Yes; but I have forgotten the names. I know I 
went with him many times but I can’t place the names. 

©. Can you remember any particular one outside of 
the trip to Fresno? 

A. There is one here, the Twin Lakes Park. 

OQ. Twin Lakes what? A. Twin Lakes Park. 

QO. Twin Lakes Park? nee es 

QO. What is the number of that one, please? 

A, Parcel 34: | 

The Court: The page? “A. Page 23) 

The Court: Page 23 aecel 84 

Mr. Mitchell: Twin Lakes Park Company; that was 
a corporation. I see. 

The Court: Do you remember going to see that 
property, Mrs. Ferry? 

A. Yes; I remember of going. 

Q. Any other details about it, the purchase price or 
anything of that kind? That 1s what counsel wants. 

A. Well, I don’t remember the purchase price. I was 
[357] busy with my household and I just left the pur- 
chase price always to Mr. Ferry. 

QO. By Mr. Mitchell: Where was that property 
located, in Los Angeles County? A. Yes. 

Q. Whereabout in Los Angeles County? 

A. Up around Twin Lakes. 

Q. Oh, yes. Do you remember whether that was a 
foreclosure or subdivision?’ A. No. 

Q. Trust or something of that sort? 

A. It might have been gotten with the intention of a 
subdivision, but I am not sure. 
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Q. You do not recall the source of the money that 
went to pay for the property, do you? [358] 


*% * * ** a * *K * * 


The Court: Before we take our recess until tomorrow 
morning there are one or two questions. 

Mrs. Ferry, for instance, | have before me the Exhibit 
No. 44 introduced by Mr. Robinson and, for instance, 
down in 1933, for each month of ’33 and ’34 and 735, 
checks, by this statement, were issued to you for various 
amounts. That is [359] in Trust No. 4358. 

Mr. Mitchell: Which trust, your Honor? 

The Court: 4358. 

Mr. Mitchell: Oh, yes. 


The Court: Those checks were issued to you. What 
did you do with them when you got those checks? 

A. Do you mean from the trust? 

The Court: Yes; the checks that were issued to you. 
Now, what did you do with them when you got them? 

A. Always deposited them. 

The Court: Endorsed them, did you? iN, Ses. 

The Court: And deposited them where? 

A. Inthe banks. I never had a separate account. 

The Court: So you put those back into the account of 
yourself and who else, your husband? 

A. And my husband. 

The Court: Is that true of all these checks you got? 

A. Wes. 

The Court: Never cashed any personally? 

A. Never cashed any. [360] 


2 2 re * * * * * * 
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Los Angeles, California, Friday, June 4, 1943. 
10:00 a. m. 


2K K K ok K od * * cS 


NAT Ee EIN EDDY, 
called as a witness on behalf of plaintiff, being first duly 
sworn, was examined and testified as follows: 
The Clerk: Your full name, please? 
The Witness: Nathaniel N. Eddy. 


Mr. Mitchell: JI presume that the questions should be 
asked by plaintiff's counsel. 


The Court: | Proceed. 


Direct Examination 
By Mr. Robinson: 

©. What is your name? 

A. Nathaniel N. Eddy. [362] 

QO. What is your occupation? 

A. Internal revenue agent, of the Treasury De- 
partment. 

Q. In connection with your occupation did you do any 
work on this particular matter involved herein, the estate 
of Peter L. Ferry? 

Mr. Mitchell: I will stipulate that Mr. Eddy, this 
revenue agent, audited the return and recommended the 
deficiency in 1937. 

Mr. Robinson: I will accept the stipulation. 

©. I show you a letter dated January 25, 1937, and 
ask you if you have seen that before? That is Exhibit 
No. 59 in evidence. 


A. Yes; that is a letter signed by me. 
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QO. May I ask you, on Trust No. 2012 of Citizens 
National Trust and Savings Bank, at what figure you 
included that trust in the gross estate in this matter? 

A. It was included in the sum of eighty-two 
thousand— 

Mr. Mitchell: Now, just a minute. I just want to 
object to the form of the question. This witness did not 
include anything in the gross estate, but proposed the 
inclusion of certain things by this letter and the in- 
clusions were made by the Commissioner, his superior 
officer. 

Mr. Robinson: I will insert the word “proposed” in 
that connection. 

A. I recommend the sum of $82,289.16. 

QO. That is for which trust? [363] 

A. That is for Trust No. 2012, Citizens National 
Trust and Savings Bank. 

QO. Was that the same figure that was in the Leslie 
report, Exhibit for identification No. 60? A. No. 

Q. What is the difference between the Leslie report 
and that report? 

A. The difference applies to certain acrued interest 
on notes, as I recall, a few of the notes interest was not 
included in his report and I included the full amount. 

Q. Do you know whether or not the sum of $46.02, 
being income cash on hand, was proposed to be included 
by you in that figure? A. It was. 

QO. Under Trust No. P-1052, Title Guarantee and 
Trust Company— 

The Court: I did not get the number. 

Mr. Robinson: P-1052, of Title Guarantee and Trust 
Company. I believe you have it there as “1050”, Mr. 
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Eddy, in your letter. What figure did you recommend as 
for inclusion in the gross estate on that trust? 

A. On Trust No., as I have it, ““P-1050”, Title Guar- 
antee and Trust Company— 

The Court: 1050? A. That is correek 

- Mr. Robinson: There was an error in the letter. It is 
[364] “1052”. It is a typographical error. 

Mr. Mitchell: 1052 or 1058? 

Mr. Robinson: 1052 is the trust in issue. Mr. Eddy, 
apparently through a typographical error, returned it as 
“NOS: 

The Court: All right, just so it will be all straight. 

A. The total amount recommended was $126,604.80. 

QO. Was that the identical figure used in the Leslie 
report? A. Ne. 

Q. Can you tell me if the sum of $1,749.56, as set 
forth in the Leslie report as being “income-cash on hand” 
was recommended by you to be included and was in that 
figurer 

The Court: Just a moment, off the record: 

(Short intermission. ) 


Mr. Robinson: What is your answer, Mr. Eddy? 

A. Yes. 

OQ. Were each and all of the items of accrued interest 
as set forth in the Leslie report on each and all of these 
trusts recommended to be included by you in the gross 
estate included in those two figures that you have men- 
tioned ? A. Yes. 

The Court: Mr. Reporter, will you read the answer, 
the last question and answer? 


(Record read by the reporter.) 
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QO. By Mr. Robinson: On Trust No. 5869 at what 
figure [365] did you recommend the inclusion of that 


trust in the gross estate? A. The question? 
Q. At what figure did you recommend the inclusion of 
that trust in the gross estate? A. $108,363.36. 


QO. Did you include in that figure the accrued interest 
as set forth on pages 1, 2, 3, and 4 under the title “Trust 
No. S. 5869” in the Leslie report that I have here, that is, 
interest and/or accrued interest? A. Yes. 

O. Calling your attention to Trust No. 1080 Title 
Guarantee and Trust Company— 

The Court: What was the amount recommended 
there? 

Q. By Mr. Robinson: -—at what figure did you 
recommend the inclusion of that trust? 

The Court: Trust No. S-1080? 

Mr. Robinson: Right. 


A. $2,547.74. 

QO. And that was for a one-tenth interest in the trust? 
A. Right. 

O. Calling your attention to Trust No. 6204—I with- 


draw the question there. Apparently there was no ac- 
crued interest in that trust. 

Calling your attention to Trust No. SS4358 of 
Security-First National Bank of Los Angeles at what 
figure did you [366] recommend the inclusion of that 
trust in the gross estate? 

A. There are two trusts of the same number, one 
numbered SS4358 and one numbered SS4358-A, com- 
bined make a total of $95,182.02. 

Q. In that figure did you include the items of in- 
terest and/or accrued interest as set forth on pages 1 
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to 5, inclusive, of the Leslie report under the head of 
“Property in Trust No. SS4358, Security-First National 
Bank of Los Angeles’? A. Yes. 


(Duplicate questions concerning Trust No. 2012 were 
physically stricken from the record by the court.) 


Mr. Mitchell: You have covered about seven trusts 
and there are only four involved. 

The Court: But the witness here stated, for the first 
time, that there were two trusts that we have been, re- 
ferring to as “4358”. He said “4358 and 4358-A” are 
two trusts combined. 

Mr. Mitchell: I see. That would make 5, instead of 
4, but I don’t know how many he has testified to. It is 
certainly more than 5, if I remember correctly. 

The Court: We have six testified to. 

Mr. Robinson: That is right. 

The Court: And you say there are only five? 

Mr. Mitchell: There are only five: that is right. 

The Court: We have six testified to. We have Trust 
No. [367] 2012, Trust No. 1052, 5869, 1080, 6204, in 
which there was no interest accrued, 4358 and 4358-A. 

Mr. Mitchell: That is right. 

The Court: All right. 

Mr. Robinson: That is all: 

Mr. Mitchell: May I say, your Honor, my answers to 
your Honor’s questions yesterday go to distributable 
income and won’t change my personal opinion that I ex- 
pressed at that time, that there are so many new points 
have been added to this case since the trial started that I 
simply lost track of the main tssue, which is whether or 
not these trusts are includable, because revocable, and 
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because the powers to amend and revoke and change 
beneficiaries, and so on, were retained by the donor, 
whoever the donor was. It makes no difference, of 
course, whether the gift consisted of corpus or income if 
the gift was not complete. The retention, of course, of 
the right to revoke and of the right to change benefi- 
ciaries makes the gift incomplete until it is completely 
surrendered to the doriee, the donee being the beneficiaries 
in most of the trusts but one, and as long as the trustee 
has in his possession income from the trust corpus that 
has not been irrevocably transferred to the ultimate 
donee, the beneficiaries of the trust, that gift is not com- 
plete and the income is includable just the same as the 
corpus. 


Our only objection, of course, is to the raising of this 
point at this time when it was not raised in the refund 
claim, [368] but it is certain the income, undistributed 
income, is considered the same as corpus for tax purposes 
in a situation such as this. The only and ultimate issue 
that your Honor will be called upon to decide and deter- 
mine is who made the gift. Plaintiff is not contending 
that the trusts were not revocable. They speak for them- 
selves. The question is who made the gift. Did the 
husband make the gift to the extent of 100 per cent, or 
did he make the gift to the extent of only 50 per cent? 
That is the chief issue in the case. 


Of course, the refund claim contention is made on the 
ground that there was a property settlement agreement in 
1925, when the four first trusts were created, growing out 
of the conduct of the parties in creating the trusts. 
Theories are now raised in the trial that, whether or not 
there was a property settlement agreement at the time of 
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the creation of the trusts consisting of conduct of the 
parties, there was partnership agreements between the 
spouses, all of which merely goes to the question, as- 
suming that your Honor is correct in permitting that 
issue to be raised now—that all goes to the question of 
who made the gift, irrevocable gift. Who made it? 
Did the husband make it alone or was it made by the hus- 
band and wife jointly? Was it the property of both of 
them at the time? 


The contention heretofore has been that it was old type 
community property because it was acquired during mar- 
riage and that it was transformed into a tenancy in com- 
mon by a [369] property settlement agreement at the 
time the trusts were created, that, of course, being the 
original. [370] 


* 2 ok * * 2 x x xk 


Mr. Robinson: At this time, your Honor, I would like 
to offer into evidence the testimony of the witness Martell, 
which testimony was admitted for a limited purpose, 
solely for computation, I believe—testimony to the effect 
that in Trust No. P-1052, the Title Guarantee and Trust 
Company, on June 16, 1935, there was income cash on 
hand in the sum of $1,749.56 available for distribution. 

Mr. Mitchell: There is no objection to that, your 
Honor, assuming that the amount corresponds with what 
the witness just testified to and that the Commissioner 
actually included it in fixing the gross estate. 

The Court: It is so understood. 

Mr. Robinson: At this time I offer into evidence 
Exhibit No. 60 which is in for identification purposes 
now. [371] 


* * * * * * * * * 
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Mr. Robinson: Counsel, if I limit it solely in ex- 
planation of the testimony just given by Mr. Eddy? 
That is the sole purpose for which I am including it, to 
show which items include accrued interest and accrued 


income that were recommended to be included by him. 


* * * * * * * x * 


The Court: My understanding yesterday was that Mr. 
Eddy had access to, and in making up his report to the 
Government, used the inheritance tax appraiser’s report 
which was filed in the Superior Court of Los Angeles 
County and it was made by this particular tax appraiser, 
Mr. Leslie. If that is correct, counsel, you can recall 
your witness and go further into the report and put what- 
ever figures he used and reterred to in making up his 
report into the record. [3/2] 

* XK * 2 x * * * * 

The Court: I have limited it, Mr. Mitchell, I have 
limited it to just the portions that your expert used and 


relied upon, or used at the time of his making up his 
report, and nothing else. That is why | said that. [373] 


* * * * * * * * X* 


Mr. Mitchell: I have no objection to that. 


Q. By Mr. Robinson: Mr. Eddy, I hand you here- 
with Exhibit No. 60, the report of inheritance tax ap- 
praiser, and ask you if you have ever seen that particular 
document that you have in your hand before? 

A. I either saw this or one apparently like it. That 
is all I can say. 
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©. Do you know if this is the same document that you 
used ? A. I could not say that. 

©. You could not say the same one? [374] 

A. No; I could not say the same one at all. 

QO. Calling your attention to Trust No. 5869 of 
Security Trust and Savings Bank, I will ask you what 
was the total amount, as you have it, of interest and/or 
accrued interest which you recommended be included in 
the gross estate in this matter? 

Mr. Mitchell: I think this is all a waste of time, your 
Honor, because the amount that was included in the gross 
estate by the Commissioner is not questioned in any way, 
shape or form. I will stipulate that if there was any 
accrued income that it was included, because the trusts 
were revocable. 

The Court: Not “if there was any’, but the sworn 
testimony of this witness is that there was. 

Mr. Mitchell: That there was and that he recom- 
mended its inclusion. 

The Court: That is right. 

Mr. Mitchell: I will stipulate that that is the in- 
struction, the implicit instructions of the Commissioner to 
all revenue agents when there is a revocable trust, to 
include any accrued income. | mean any cash received 
that has not been distributed, because the gift is not com- 
plete until it is surrendered. Any time before the income 
is transferred to the beneficiary, the donor-trustor can 
revoke or change it and change his beneficiary before it 
is received. It is customary. and it is not questioned and 
I don’t think the [375] plaintiff questions that. I don’t 
know what his purpose is, unless he is going to contend 
and raise another issue to the veffect that that cash ire- 
ceived and distributable was vested in certain beneficiaries 
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and therefore should not have been included. If that 1s 
the purpose of this testimony we object to it on the same 
grounds that we have heretofore made to the effect that 
it is not supported by the refund claim. There is no hint 
in the refund claim that any portion of the property and 
values included in the gross estate belong to someone 
other than either the plaintiff or the decedent. [376] 
x x x * ok x * * * 

©. By Mr. Robinson: Mr. Eddy, as to Trust No. 

S-5869, Security Trust and Savings Bank, do you know 


how much you |379]| included as accrued interest and 
interest in that trust? 

Mr. Mitchell: I object to any further questioning on 
that point, your Honor. 

The Court: Overruled. Proceed. Let us get some 
of this evidence in. 

Mr. Mitchell: On the ground that I have just stated 
to your Honor, that that question 1s not involved in this 
case. 

The Court: Proceed. 


The Witness: Pardon me, what trust was that, num- 
ber what? 


Mr. Robinson: 5869. 

Mr. Mitchell: If the court please, I hate to interrupt 
so much and object so much, but I think that counsel for 
plaintiff should state the purpose of this questioning; and 
1f that purpose is as I stated it, it is wholly inadmissible. 

The Court: I do not think that counsel is compelled to 


state his theory to opposing counsel when he is offering 
evidence. 
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Mr. Mitchell: I am not asking him to state it to 
counsel. J think the court should ask him for the court’s 
information, to determine whether or not it is admissible. 

The Court: I want to get all the facts in the case and 
then I will make my determination. I can’t do it without 
all the facts. And then I will have time to study the 
briefs of counsel and try and arrive at a decision that I 
think is correct. [380] 

Mr. Robinson: Mr. Eddy said that if he had a little 
time he could sit down and save the court’s time by going 
through the report and making a recapitulation of it. 

The Court: All right. 

Mr. Mitchell: I might say, your Honor, that I sent a 
wire this morning to Washington and asked that a com- 
plete original administrative file, which will contain Mr. 
Eddy’s report on every item that is included, be sent, and 
that might save some time, if the court thinks that all 
evidence must go in whether admissible or not. That 
should get here before Tuesday. It is obvious now that 
we can’t complete the trial of the case today. And I sent 
the message straight through and it has already been 
received. 

The Court: I do not think that this court is going to 
carry out the suggestion of counsel, or I do not ever 
intend, Mr. Mitchell, to say that all evidence. whether 
admissible or not, is going to be admitted. 

Mr. Mitchell: I apologize. your Honor. 

The Court: I] don’t think that remark should have 
been made to this court. 

Mr. Mitchell: I apologize to your Honor. 

The Court: But I can’t determine these questions 
without evidence, some of which is very close to the line. 
without knowing finally what the theory of it is. They 
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have advanced several theories and you have advanced 
several theories, and I think the court is entitled at least 
to the [381] facts, and then when the proper time comes 
to determine what is relevant and competent, and the 
court will exclude from its consideration whatever evi- 
dence it finds, under the theory of the case that it adopts, 
is not material. That is the only thing I can say. You 
may leave the stand. [382] 


* x * 2K * x * 2 * 


NATHANIEL N. EDDY, 


recalled as a witness on behalf of defendant, having been 
previously duly sworn, was examined and testified as 
follows: 

The Court: Let the record show that I have inserted 
the words suggested by plaintiff's counsel after the word 
“corpus”. | have inserted the words in the original 
second amendment to the complaint on file: “and income 
available for distribution” at page 2, line 21. 


Direct Examination 
By Bir. Mitchell: [383] 
x * * * x x x * k 
Q. By Mr. Mitchell: How long have you been in the 
Internal Revenue Agent's office ? 


Mr. Robinson: I will stipulate that Mr. Eddy has 
been there for a great number of years and is one of 
the high-ranking men in the department. 

Mr. Mitchell: Good. 


The Court: All right, proceed. 
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Q. By Mr. Mitchell: What is the procedure in con- 
nection with the audit of estate tax returns? 

A. Upon assignment of a case— 

©. By whom, assignment by whom? 

A. By the group chief of estate tax, we are given 
Form 706— 

©. Which is the estate tax return? 

A. Which is the estate tax return filed by the ex- 
ecutor; and we are given carte blanche to verify all items, 
make full investigation of any transfers or items not re- 
vealed, or otherwise, that we may come in contact with by 
thorough search of records, court records. Court records, 
of course, are always first looked into—the probate 
records I mean by that—and verify all deductions. In 
[384] other words, made a complete audit from beginning 
to end of that return. 

Q. Of both properties reported in the return as well 


as deductions? A. Right: 
Q. Do you ever make inquiry as to property that is 
not reported in the return? A. Wes: 


©. And if you find any, you include it in the gross 
estate? A ies 

Q. In your recommendation and report? 

et. “GEES: 

Q. After you have completed that investigation—does 
that investigation ever include consultations with counsel 
for the executor or executrix of the estate? 

A. We always contact counsel about the first to run 
through preliminarily their schedule, every schedule and 
item, to get what data he may be able to furnish us that 
is not fully detailed in the report. Yes. 

Q. Does the investigation also include consultations 
with the executor or executrix, himself or herself, as well 
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as any other relatives if you think they have any materiai 
knowledge or information that might be helpful? 


A. Yes; we do. 


Q. Was that practice followed when you audited Form 
Imes) /Oomimthe Peter L. Merry estate? 


me.  tewas; yes, sir. 


©. And when was that done, Mr. Eddy? You are 
referring to what to refresh your memory? 


A. I am referring to my report which was dated 
Jamuary the 25th, 1937. Tt is my personal report. The 
investigation was made, of course, prior to that date. 


Mr. Robinson: May I see the report, please? 


Mr. Mitchell: This report, Mr. Robinson, is the one 
you reterred to when you were examining him before he 
gave his answers. 

(Counsel examining papers.) 

Mr. Mitchell: Has counsel satisfied himself that the 
witness can refresh his memory from this memorandum? 

Mr. Robinson: I will have no objection to it. 

Mr. Mitchell: All right; let us proceed, then. 

Mr. Robinson: Just a second. 

Mr. Mitchell: This is about 20 pages long, your 
Honor. We are going to introduce the original official 
record into evidence before the case is over. Do you 
think it is really necessary that counsel stop to read this 
20-page memorandum of the witness, who is only using 
it to refresh his memory? 

The Court: The only purpose, counsel is now examin- 
ing it so that if he wants, he can question the witness 
on voir dire to find out whether or not this is his report 
and whether or not these are his handwritings and fig- 


ures. [386] 
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Mr. Mitchell: If counsel wants to do that I have no 
objection to it. 

The Court: That is the only purpose of submitting it 
at this time to counsel, because there is no question before 
the court for any ruling. 

Mr. Mitchell: Counsel requested to see it and is still 
examining it. It seems to me that it is— 


x * 2 * 2 * * * * 


Mr. Robinson: May I ask a question on voir dire? 

ihe Comte 

QO. By Mr. Robinson: Mr. Eddy, each and all of the 
typewritten pages herein contained, were they made by 
you or under your direction and control? 

The Court: What is the number of this exhibit? 

Mr. Mitchell: It is not an exhibit. It is notes be- 
longing to the witness, your Honor. 

A. Either typed by me or at my direction from data 
obtained in the field. 

QO. By Mr. Robinson: Is all the handwriting con- 
tained therein your handwriting? A. Bo 

©. Whose handwriting 1s contained in there besides 
your own? A. Probably the reviewer. [387] 


* * * * *k x x * xx 

Mr. Mitchell: Wi£ull you find the last question and 
answer, please, Mr. Reporter? 

(Record read by the reporter as requested. ) 

QO. By Mr. Mitchell: Mr. Eddy, the assignment was 
made, of course, also prior to that date? 

A. Yes. Probably within 60 days prior. 


QO. Now | hand you a certified photostatic copy of 
Piaimtiff’s Estate Tax Return marlked Plaintiffs Exhibit 
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2 and call your attention to page A-15 in the lower right- 
hand corner. I will ask you to refresh your memory and 
read that page. It relates to insurance under Schedule 
Cy 

The Witness: Schedule C-2? 


QO. Yes. [388] 
The Witness: Page 4? 
@ Page A-f5, 


The Witness: A-15, yes. Well, I was reading at the 
top of the page. 

‘Insurance. 

“The entire estate and property of decedent is com- 
munity property, having been acquired in the State of 
California since the marriage of decedent and his wife, 
Catherine B. Ferry. rom the value of the policies there 
has been eliminated the proportionate interest of Catherine 
B. Ferry, based upon the portion which the total premiums 
bear to the premiums paid since July 29, 1927. Where 
the policies have been payable in installments or for a 
period of years the policies have been valued according to 
tables set forth in Regulations No. 80. 


(The date of birth of Catherine B. Ferry was June 12, 
1884.)” 


Q. Now I will ask you whether you investigated that 
portion of the return. I mean the— 

The Court: I did not get that question, Mr. Mitchell. 

Mr. Mitchell: I will change it. 

©. I mean by that, the contention made in the return 
that the premiums were paid in part by community prop- 
erty of the spouses acquired since July 29, 1927. 

If the court please. in explanation, while he is looking 
[389] for that data. ] have not had time to go over this 


240 Ethel Strickland Rogan, etc. 
(Testimony of Nathaniel N. Eddy) 


with the witness and that is the reason I stated at the 
outset it might take a little time. 

The Court: May I see the file, Mr. Mitchell, item 
are not using it? 

Mr. Mitchell: Yes, your Honor. 

Mr. Robinson: Mr. Mitchell, would you care to offer 
into evidence Mr. Eddy’s entire notes? 

Mr. Mitchell: Oh, no. We will offer later the official 
files of the revenue agent’s office. 

The Witness: Please read the question again. 

(Question read by the reporter. ) 

A. That was a conelusion, a conclusion of it set font 
in the return which is subject to proof by the executrix: 
and I made no attempt to verify that conclusion because it 
is a burden upon the executrix to furnish proof that it was 
so paid out of community property or after those dates: 
and I have no data, was given no data at the time of my 
investigation. [390] 


mK ok *K *K *k * * so 3K 


A. I did include the insurance in the gross estate as 
taxable. 
©. By Mr. Mitchell: Why? 
x 4 x * * 2k o * x 


A. Because it was included under the regulations of 
tiie Cade: 

Mr. Robinson: I object to that as being a conclusion 
of the witness as a matter of law. 

The Court: That was the reason he put it in, counsel. 
Whether it is good or bad, that 1s the reason he did it. 
Objection overruled. 
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QO. By Mr. Mitchell: Mr. Eddy, did you give the 
estate, counsel for the estate or the executrix an oppor- 
tunity to produce any evidence that some of the premiums 
were paid with this new type community funds? When 
I refer to “new [391] type community funds” I mean 
community of the type acquired after July 29, 1927. 


The Court: I think that is a conclusion, counsel. He 
can state the facts. I don’t think the witness would have 
a right tosay ™ Yes’ “onethat: 

Mr. Mitchell: Giving them an opportunity? 

The Court: Yes. That would be his conclusion. 
What he did, if anything, I think that would be proper; 
but it is not for him to say “‘Yes; I did.” 

QO. By Mr. Mitchell: Did you do anything or have 
any conferences with counsel for the plaintiff, tax-debtor, 
the executrix, or with the executrix or any member of the 
family of the executrix concerning that question? 

A. Yes. Many requests were made of the attorneys 
representing the estate. 

The Court: Who were they? 

A. The firm of Claude I. Parker. 


Mr. Mitchell: No. Now, wait a minute, Mr. Eddy. 
Claude J. Parker were not attorneys for the estate in 
1937. 

Mr. Robinson: Mr. Mitchell, I don’t want you to 
testify in this matter. 

The Court: That is just a correction, counsel, that 
may be designated if the witness is in error. All right. 
The estate attorneys he is talking about now, Mr. Eddy. 

A. Yes. Freston & Files were the attorneys for the 
estate at the time a request was made in the usual manner 
for [392] any proof of a claim that it was community 
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interests of the survivor, the beneficiary under these 
policies, and none having been received and— 

Mr. Robinson: Mr. Eddy, can you speak a little 
louder? We can’t quite hear you. 

A. —and none having been received, I, of course, 
rejected the claim for deduction for any community 
interest. 

QO. By Mr. Mitchell: Now I will call your attention 
to Schedule E. Schedule E of the Estate Tax Return, 
Plaintiff's Exhibit 2, page A-22 in the lower right-hand 
corner, which sets forth a list of trusts, and particularly 
this portion of page A-23, the middle paragraph, be- 
ginning :— 

“The aforesaid trusts were not created as part of any 
testamentary disposition or scheme whatsoever, and were 
not intended to avoid or evade any taxes whatsoever. 
The decedent furthermore desired to and did by the crea- 
tion of these trusts’”— 

The Witness: Just a moment. I haven’t found that 
Ve. 

Mr. Mitchell: The middle of page A-23. 

The Witness: A-23? 

Mr. Mitchell: A-23. Do you find the paragraph be- 
ginning ‘The aforesaid trusts’ ? 

The Witness: I have it. 

Mr. Mitchell: In the second sentence: 

“The decedent furthermore’—do you find that? | 393] 

The Witness: Yes. 

Mr. Mitchell: —‘‘desired to and did by the creation 
of these trusts enter into a property settlement with his 
wife and widow, Catherine B. Ferry, to protect her and 
himself against any right which she had or might have 
in his property and to constitute a final settlement with 
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her for her benefit, in the sense that she would always be 
independent and have the protection which trusts afford, 
for the benefit of his children for similar purposes, and 
for his own benefit so that his property would be free and 
clear of any claims of his wife. It is therefore contended 
that all of the transfers by Catherine B. Ferry and Peter 
Ferry, deceased, constituted executed gifts inter vivos.”’ 

Did you investigate that question? 

A. By contact with the attorneys, to furnish any proof 
of this statement, and none having been furnished me, any 
claim of that type was denied. 

Q. I will call your attention to page A-24 of Plaintiff’s 
Exhibit 2. Do you find that? (ECE. GE 

Q. “It is further contended that the interest retained 
by Catherine B. Ferry in the trusts hereinbefore set forth 
was not transferred to her by decedent but represents the 
community property [394] acquired by decedent and 
Catherine B. Ferry since their marriage.” 

Did you investigate that question? 

A. Yes. I interviewed Mrs. Ferry, Mrs. Catherine 
B. Ferry, and others of the family relative to date of mar- 
riage and as to whether she had contributed anything to 
the trusts, and as to the decedent’s business and his time 
he retired and whether Mrs. Ferry had contributed any- 
thing to the estate corpus. 

You spoke, you say, to Mrs. Ferry? 

Yeo 

Where did that conversation take place? 

In her home in Glendale. 

What was the conversation? 

Well, I asked her about one thing, one of the 
main things I went out there for, was relative to the fur- 
niture in the home and to appraise it; and I asked her 


PO PO PO 
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about the acquisition of that furniture and she said that 
it was purchased by the decedent; and that she left every- 
thing to him; that she did not contribute anything to that 
and that she had no separate property of her own; that 
she never inherited any property, nor did the decedent; 
and that was the testimony. 

Q. You were then investigating the trusts, the ques- 
tion also regarding the trusts? A. Yes, o)G08) 

©. Did you go into the question of a property settle- 
ment agreement as of the date of the creation of the trusts 
bd Leer A. No; I don’t think I did. 

©. What were your instructions concerning com- 
munity property acquired before 1927? 

A. They have no bearing on the case with the federal 
government, any community property acquired before July 
29, 1927, under regulations. 

©. What do you mean by “no bearing,” Mr. Eddy? 

A. Well, they are not recognized as community prop- 
erty under the federal law. 

Q. Suppose it is acquired during marriage, the prop- 
erty is acquired during marriage before 1927; you mean 
by that, that such property is treated as belonging only to 
the husband for tax purposes? 

The Court: Counsel, this is your witness and [| think 
he ought to explain what he means. 

QO. By Mr. Mitchell: Are you a lawyer. Mr. Eddy? 

A. No: I am not a lawyer. 

Q. Did you ever hear of community property prior to 
1927? 

A. Yes. T think I cam @xplaim I can give yom an 
answer to what you want there. 
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Mr. Robinson: Pardon me. I would like to have it 
proceed by question and answer. I object upon that 
ground. [396] 

Q. By Mr. Mitchell: Wi£ull you please testify to what 
I want, Mr. Eddy? 

Mr. Robinson: I object to the question as incom- 
petent, irrelevant and inimatertial, and not proceeding in 
the proper manner. 

Mr. Mitchell: I am asking you to explain your 
previous answer, of course. 

The Court: Yes. 


A. Before July 29, 1927, our office disregards prop- 
erty acquired before that date as being vested in the wife, 
or she has a vested interest in property acquired before 
that date. 

QO. By Mr. Mitchell: Acquired during marriage 
before that date, do you mean? 

A. That is right. And, if I may say, it is recognized, 
of course, by the State of California from the time of 
marriage. but after July 29, 1927, only the income after 
that date is considered community property. 

Q. You mean those are your instructions? 

Eoeeitiat 1s meh. 


Q. This point here, that his entire estate—I am still 
reading from A-24— 

“That his entire estate is derived entirely from his 
earnings and savings while in the contracting business.” 

Did you look into that matter? [397] 

A. That, again, comes under that statement I made 
betore. I asked for some proof that it was community 
property after that date and none was furnished me. 
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QO. What investigation did you make, if any, regard- 
ing this property settlement by creation of the trusts? 

A. That involves the matter of community interests, 
as I understand it, and it was out. I could not consider 
it because it was presumed to be contribution of her com- 
munity property, and since that property was all acquired 
before July 29, 1927, she had no interest. 

©. Even though there had been a property settlement 
agreement between the spouses in 1925 you mean? 

A. I never saw any such agreement. 

©. Iam calling your attention again to the statement 
on page A-23. nw, e230 

QM. Yes. A-23, the middle paragraph, beginning with 
the second sentence: 

“The decedent furthermore’— 

Do you find that? A. Yes. 

OQ. “The decedent furthermore decided to and did by 
the creation of these trusts enter into a property settle- 
ment with his wife and widow, Catherine B. Ferry, — 

Did you investigate that or give that any consideration? 
[337 

A. Only to the extent that there was no proof sub- 
mitted that that was the fact. 

©. Other than the trusts themselves you mean? 

A. That 1s right. 

©. I ask you whether— 

I guess counsel will stipulate that copies of the trusts 
were attached to the estate tax return? 

Mr. Robinson: You have so told me, so | will take 
your word for it. 

Mr. Mitchell: All right. 

The Witness: They were. 
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Mr. Mitchell: They are not attached to this copy, 
however. 


QO. At this time and during this investigation did 
counsel for the executrix in answer to your questions tell 
you that Mr. Ferry and his wife entered into a partner- 
ship agreement at the time of their marriage? 

Mr. Robinson: Just a minute. I object to that. 
There has not been a proper foundation laid for conver- 
sation. 

The Court: And also, it 1s not proper direct testimony. 
That is cross examination. Sustained. 

©. By Mr. Mitchell: Did you testify that you had a 
conversation with an attorney in the office of Freston & 
Files in connection with your audit of Form 706, Ex- 
hibit 2? 

A. 1 don’t recall the conversation, but in making the 
investigation those matters—every item is discussed right 
[399] through. I don’t specifically recall anything that 
may have been said. 

Q. Did you discuss with them the contention which 
you have just read, that there was a property settlement 
agreement between the spouses at that time? 

Mr. Robinson: Object to the question as leading and 
suggestive, not proper direct examination. 

The Court: No; it is not. It is just asking him if he 
discussed that subject matter. Overruled. Do you re- 
member ? Pee Vics) it was brouchtems 

QO. By Mr. Mitchell: What was said at that dis- 
cussion ? 

Mr. Robinson: I object to the question. There has 
not been a proper foundation laid, time and place. 

Mr. Mitchell: All right. 
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©. Who was present and where was it? 

A. All my investigation with the attorneys was with 
Mr. Wetzler. 
Yes. And where? A. In his office. 
Shortly prior to the date you gave? 
Yes; some time prior. 
January and February of 1937? A. Yes. 
All right. Now state the conversation, please. 
I don’t recall any. He did the talking about it 
and I asked for proof that these were the facts. That 
is all I [400] can recall. 

©. Was any evidence furnished to you at that time 
concerning any property settlement agreement? 

ee lO. 

Mr. Robinson: I object to the use of the word ‘“‘evi- 
dence” and move to strike the answer. 

The Court: Yes; sustained. 

©. By Mr. Mitchell: Any data or material or infor- 
mation furnished you at that time relating to the property 


POW FOO 


settlement agreement? En No. 
©. Was any data or information furnished you at that 
time concerning a partnership agreement? A. Wo. 
©. Between the spouses? A. No. 


©. Was any data or information furnished you con- 
cerning any joint bank accounts of the spouses; I will 
withdraw that. 

Was any data or information furnished you concerning 
any joint tenancy real estate that went into Trust No. 
6204? 

The Witness: Pardon me, again, what was that? 

The Court: Mr. Reporter, read it, please. 

Mr. Mitchell: Read the question, please. 

(Question read by the reporter. ) A. No, [401] 


vs. Catherine B. Ferry, etc. 249 


(Testimony of Nathaniel N. Eddy) 


QO. We are still referring to your 1937 investigation. 

A. I understand. 

Q. And what is your answer? A. No. 

QO. Did you have any conversation with either Mr. 
James Ferry or Mrs. Catherine Ferry during this 1937 
investigation? You have already testified to one with 
Mrs. Ferry. Did you also have one with James Ferry? 

A. Yes. 

Q. Can you refresh your memory as to the subject of 
that discussion with Mr. James Ferry? 

A. I interviewed Mr. James L. Ferry at his office at 
the plant where decedent had this street paving equipment, 
and so forth, by appointment. I met him there and ques- 
tioned him regarding the transfers. 

Mr. Robinson: I move to strike “questioned him re- 
garding the transfers.” There has not been a proper 
foundation laid for conversations. 

Q. By Mr. Mitchell: When and where was this con- 
_versation? You have stated where the conversation was. 
Approximately what time was it? 

A. Some time in the a. m., as I recall it. 

Q. Morning of what year or month? Was it before 
you— 

A. And latter part—I could only say the latter part 
of 1936, possibly early in January, 1937. I could not — 
fix the exact date. [402] 

QO. Who all was present besides yourself and Mr. 
James Ferry, if anyone? 

A. As TI recall, we were alone. 

Q. All right. State the conversation now, if you will, 
please. 

A. I think we spent probably over an hour, maybe 
two hours, together going through the matters returned 
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in the estate, with particular reference to the properties, 
the real properties, and the gifts made, one gift in par- 
ticular to him. 

QO. What gift was that, Mr. Eddy? 

A. It was a gift made to him, to fames L. Ferry, on 
December the 8th, 1934, returned in Form 706. 

O. Were there any other gifts? 

A. That gift was the business, the paving business 
that he turned over to him at that time. and also was 
discussed. 

Mr. Robinson: I move to strike the entire answer as 
not responsive to the question asked and not responsive 
to a conversation, not part of a conversation, a mere con- 
clusion of fact that there was a gift made. 

The Court: Just state what James L. Ferry said to 
you about receiving property, and then, what form it 
had will be for the court to decide, Mr. Eddy. Just 
what he said and what you said. You were talking about 
business. some business, and what did he say about it? 

A. He said his father cave him that shock waa 
bank, [403] too, some stock in a bank, the First National 
Bank in Glendale: and he said his father gave him that 
stock because, to induce him to remain in the employ of 
the bank, for that reason. 

QO. By Mr. Mitchell: What other subjects did you 
discuss at that time or during those two hours? 

A. J don’t remember other subjects as to conver- 
sation. 


* * * * *« * 2k * * 
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QO. Did you during this investigation have any other 
conversation with Mr. James Ferry? 

A. I don’t recall that ] had further conversation with 
him. [404] 


* * 2k * * * * * ** 


} saw James and Peter L., Jr. 

Byer, Mitenell: Peter, Jr: 

Yes: that is rigit. 

That was about the same time? eles 
Any other member of the family? A. No. 


OOO PO> 


During these conversations with Mrs. Ferry and 
‘eres Ferry and Peter Ferry during this 1936 and °37 
investigation did you receive from anyone or all of them 
or any of them any information or data concerning a 
partnership agreement between the spouses which had its 
inception in the time of their marriage? 


Mr. Robinson: I object to the question as calling for 
a conversation without a foundation having been laid. 


Mr. Mitchell: If the court please, there was no con- 
versation on that subject and the Government is bring- 
ing out the fact that such a contention was not considered 
at any time, and all of his considerations in this case, the 
subject was never mentioned; and the only way I can 
bring it out 1s by asking the witness. [405] 

Mr. Robinson: Object to it as incompetent, irrelevant 
and immaterial whether it was presented to this witness 
or not. It would have no bearing upon the issues in 
this case. 

The Court: No; but the evidence here is that the 
matter was not discussed at all and that ends it. 

Mr. Mitchell: May the witness answer? 
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The Court: Yes. He says it was not discussed, the 
partnership matter. 

A. I have no report that it was discussed and | have 
no memory that it was. 

x * x x * * * * x 

The Court: What is the exhibit number, Mr. 
Mitchell ? 

Mr. Mitchell: Exhibit No. 59. 

©. By the way, you have already identified your sig- 
nature on this? mee What is correct. 

O. Exhibit 59. After that exhibit was— [406] 

The Court: What is the date, again, of that? 

Mir. “Mitchell: January 25, 1937. 

QO. What do you call this? Have you any name for 
this particular type of letter that goes out after an in- 
vestigation, Mr. Eddy? 

A. Yes. That is a sumary of changes made in the 
return, Form 706, which was filed with the Government. 
that the agent has recommended to the Commissioner. 

Q. What is the next step im the procedure of the 
Bureau of Internal Revenue? Do you make a report 


for the Internal Revenue Agent? A Mes. 
Q. Covering your investigation? ma GES 
Q. And what is done with that report? 
A. That report is audited in the office by— 
Q. What office? A. Of my office. 
©. By someone else? 
A. The Internal Revelie Agent's ‘offiee. by a Te 


viewer who goes over all the reports: and if he agrees 
with the report, he certifies to that: and, of course. all 
the mathematics are comptometered, corrected, a schedule 
made up: and the procedure is that if, after this memo— 
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it is really a memorandum of changes made by the agent 
—is not agreed to by the executor and a waiver is not 
secured, then the agent’s [407] office sends out what we 
call a 30-day letter to the executor, stating that the report 
is sustained as submitted by the agent in the field. 

Q. Just a moment. You say, “if it is not agreed to.” 
There is nothing mentioned in this Exhibit 59 which was 
mailed by the Internal Revenue Agent’s office to Freston 
& Files, attorneys of the executrix, as far as—oh, it does 
mention a waiver. lam sorry. “A waiver form.” Was 
a waiver form enclosed with this letter ? 

A. It was. 


Mr. Mitchell: May we have the waiver form, Mr. 
Robinson, that accompanied the letter ? 

Mr. Robinson: I do not have it in my possession. I 
assume it was the usual form of waiver. 

Mr. Mitchell: Will you stipulate that it was or was 
not signed? 

Mr. Robinson: I do not have the information within 
my knowledge, so I don’t see how I could. 

Mr. Mitchell: Does the attorney know, Mr. Wetzler, 
who handled it? 

Mr. Wetzler: J] don’t think one was signed, Mr. 
Mitchell. 

Q. By Mr. Mitchell: Then, if it is not agreed to and 
waiver signed, what is done? 

A. This 30-day notice is sent out from the agent’s 
office, my office, and that sets forth the Bureau’s findings 
and the— [408] 

Q. A letter is sent out to whom? 


A. To the executrix or executors. 
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©. That is after this letter? 

A. Yes. And we have nothing further to do with 
the case. It is out of our hands in the field. 

QO. About how long would you wait before sending 
out that letter? What is that letter called? Is that called 
‘‘a 30-day letter’? 

A. That is called ‘a 30-day letter;” that is correct. 

Mr. Mitchell: We will now demand the production of 
the 30-day letter that was received by the executrix. 

Mr. Robinson: Have you made a demand therefor 
prior to this? 

Mr. Mitchell: JI am now making a demand. 

Mr. Robinson: That is not attached to the stipulation 
of facts in this matter now, is it, Mr. Mitchell? 

Mr. Mitchell: Maybe it is. I hope it is. [409] 

* * x * * x x x * 

Mr. Robinson: May I call your attention, Mr. 
Mitchell, to page 29 of the stipulation of facts, line 23? 

Mr. Mitchell: All right. We will call the witness’ 
attention to it. 

©. What is “Form $90,2 Mr. Eddy? 

A. It is a waiver. 

Q. I hand you Exhibit A attached to the stipulation 
of facts, a letter addressed to the “Estate of Peter Ferry 
—Catherine B. Ferry, Executrix,” dated August 4. 1937, 
and signed “D. S. Bliss, Deputy Commissioner.” That is 
not the letter to which you reter, is it—or is it? This 
was in 1937, Mr. Eddy. It may be you are thinking 
about the present practice—-I don’t know—rather than 
the practice in 1937. 
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A. I would say, although I am not familiar with the 
exact wording of these 30-day letters, but from the text 
below here, at the bottom of page 29, the Commissioner 
writes: 

‘However, a protest against the proposed deficiency 
may be filed within 30 days from the date of this letter” 
and that they have a hearing in this office. 

Q. That is what office? 

A. In our office. However, it may be that this was 
taken direct to Washington. I don’t know that. 

©. You don’t remember? [410] 

A. No; I don’t remember and I would have no record 
of that. . 

Q. Do you recall whether you handled the protest, if 
any was filed? 

A. The protest was submitted to me through the 
regular channels of my office to comment upon and fur- 
nish any additional data; in other words, to answer that 
first protest and— 

Q. Do you recall about what time that was assigned 
to you? 

A. I would like to refresh my memory from the 
record. 

QO. All right. 

A. This all happened about six years ago and I can’t 


remember it all. I gave an answer to my office on a claim 
for a refund. [411] 


x * * 2 * * * * ** 


The Witness: Yes. Under date of February the 5th, 
1940. a claim for refund was referred to me to answer 
and obtain any further data that I could from—par- 
don me. 
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Q. All right. What was that date? 

A. I made the report on February the 5th, 1940. 

Q. Yes. I call your attention to Exhibit E attached 
to the stipulation of facts and ask you whether that 
refreshes your memory as to the matters you considered 
at that time. I call your particular attention to page 43 
of the stipulation of facts, portion of the Exhibit E, page 
43, line 23. 

A. Beginning “That in each and every”? 

Q. Yes. Just read it to yourself from there on just 
to refresh your memory as to what matters were con- 
sidered pursuant to the refund claim. 

A. This particular refund claim could not have been 
submitted to me to verify, because it is dated February 
the 10th, assigned by the executive February the 10th, 
1939—wait a minute. Pardon me. I would like to with- 
draw that. [412] I can’t say that that is the exact claim 
that came before me because of the dates. This claim 
for a refund is dated February the 10th, 1939, and my 
report, February the 5th, 1940. This must refer to 
some other. 

* xk * x x * x x 

Mr. Mitchell: No. I am asking you to refresh your 
memory as to the matters which vou considered, by look- 
ing at the claim, 1f you can. 

A. This claim sets forth a statement which I read. 
and I asked the attorneys— 

©. Now, who were the attorneys then? 

A. Claude |. Parker and Ralph W. Smith, [413] 


2 > 2 * * 2 x * * 
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Q. By Mr. Mitchell: I will ask you was Mr. J. 
Everett Blum one of the attorneys in Mr. Smith’s office? 

A. Yes. I was referred to Mr. Blum in that office to 
take up the matter. 

Q. Just a minute. What matters did you want to 


take up? 
A. All the matters of this claim for refund. 
@. | see. 


A. Particularly as to the trust agreements. 

Q. Did you have any conferences with Mr. Blum at 
any time concerning the subject matter of this claim for 
refund? A. Yes; many times. 

©. Where was the first conference? 

By the way, did you interview anyone other than MIr. 
Blum pursuant to your consideration of this refund claim? 

A. Yes. I talked to Mr. Ralph W. Smith, and that is 
all I recall in this case; and I was referred to Mr. Blum 
as handling it personally, so | contacted him on November 
23, 1939—or, October the 23rd, 1939, and requested him 
oO 

©. Wait a minute. Where, where did you contact 
him? mn, —Atehise@onnce: 

©. At is office’ Dee X-CS: 

©. And who else was present, if anyone? 

A. No one that I recall. [414] 

©. Alieticht. 

Mr. Robinson: Are you going to ask what the con- 
versation was? Ask it and [| will object. 

Mr. Mitchell: Yes. 

QO. What was the conversation? 

Mr. Robinson: I object to the conversation on the 
ground there has not been a proper foundation laid. I 
am somewhat quite surprised. Mr. Blum is an officer 
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in the United States Navy. and I must ask with par- 
ticularity that the agency, if any, of Mr. Blum be 
established. 

Mr. Mitchell: Will you withdraw from the stand, Mr. 
Eddy, just a moment? And will you take the stand, 
please Mr. Robinson? (Witness teniporarily excused. ) 


JOHN MOORE ROBINSON, 


called as a witness on behalf of the defendant, being first 
duly sworn, was examined and testified as follows: 

The Clerk: Your full name? 

The Witness: John Moore Robinson. 

Mr. Mitchell: Before asking you questions as a wit- 
ness, Mr. Robinson, I will ask whether you will stipulate 
that Mr. Blum was associated with Mr. Ralph &. Smith 
during the time that the refund claim was pending in the 
Bureau. 

Mr. Robinson: You mean Mr. Ralph W. Smith? 

Mr. Mitchell: Was associated with Mr. Ralph W. 
Smith? 

Mr. Robinson: And you mean Mr. J. Everett Blum? 

Mr. Mitchell: j. Wverett Blam, of cotifse. IJ gask 
you [415] whether— 

Mr. Robinson: He was an employee of the firm ot 
Claude I. Parker and) Ralph W. Smith. 


Direct Examination 


By Mr. Robinson: 
Q. During this particular period? A. Wes 
Q. How long was he employed? 
A. I believe his employment started about the year 


19s. 
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Q. And the office of Claude I. Parker and Ralph E. 
Smith was attorneys for this estate? 


A. Ralph W. Smith. 


Q. Ralph W. Smith was attorney for this estate at 
that timer A. I do not know that to be a fact. 


Q. Very well. I will call your attention to the 
refund claim, a copy of which 1s attached to the stipula- 
tion of facts. 

The Witness: I might be able to clear the matter up. 


©. Bearing a certificate signed “J. Everett Blum with 
Claude I. Parker and Ralph W. Smith.” 


A. Mr. Wetzler is here in the court room and he is 
familiar with the matter as to what our office was em- 
ployed for. I do not know, other than for the purpose of 
handling a particular tax matter. I do not know what 
the scope of the [416] agency was. I am sure there 
won't be any question on it. Mr. Wetzler will be only 
too glad to furnish it. 


Q. Then, you question the authority of Claude I. 
Parker and Ralph W. Smith through J. Everett Blum 
whose signature is attached to the exhibit already in evi- 
dence and filed by you? You question their authority to 
act for the estate in this matter? 

A. I do not know to what extent they can bind an 
executrix by conversations. 

©. You question their authority to act for the 
ereecuitrix f 

A. On certain matters, but not on all matters. 

Q. On matters in connection with the refund claim? 

A. I do not know what the authority was in con- 
nection with that refund claim. 
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Mr. Mitchell: I think I won’t ask any more questions, 
your Honor. Counsel has testified that— 
That is all: you can withdraw. 


(Witness excused. ) 


Mr. Robinson: I can have Mr. Smith come up, who 
knows the facts, or Mr. Wetzler. I will produce them 
if you wish it. 

Mr. Mitchell: JI think it self-evident that with respect 
to the claim he represented the estate. His name is signed 
above— [417] 

*K * * * *x * * * * 

Mr. Mitchell: Please resume the stand. Mr. Eddy. 

Mr. Robinson: At the close of the last session a dis- 
cussion was taking place as to the authority of Mr. Blum, 
and I assumed Mr. Blum’s authority was, perhaps, limited 
to a certain extent, as was my authority. To clear up the 
question I brought Mr. Ralph Smith, head of the office 
here, and he would like to make a statement to the court 

The Court: Proceed, Mr. Smith. 

Mr. Ralph W. Smith: If the court please, the manner 
of handling matters of this type in our office. if I am 
too busy to take them myself, I put them over on one of 
our assistants, and this matter was turned over to the 
desk of Mr. J. Everett Blum. I told him that, as he 
always understood, if there were matters of decision to 
make, he was to discuss those particular matters with 
me: and in a case of this kind, where it came in through 
other counsel—this matter was brought to our ofhce by 
Mr. Collins and Mr. Wetzler. other attorneys—we should 
also discuss the matters of theories and procedure and 
our contemplated steps of protest or assignments of error 
with them. [419] 
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The Court: Yes. #Yow have “Mr. Je Everett Blum’s 
certificate attached to the protest. 
Mr. Smith: Yes. [422] 


ok * *« * *K * ~ « * 


Mr. Smith: We are not repudiating that in any way 
he had absolute authority, and I just say the policy of the 
office, he should have discussed it and I presume he did 
discuss everything. 


The Court: Yes. He had authority, then, to follow 
that up with discussions with whatever revenue agent 
called upon him? 


Mr. Smith: There is no doubt about that, your 
Honor. [423] 


x X * * a * * * * 


NATHANIEL N. EDDY, 


recalled as a witness on behalf ot defendant, having been 
previously duly sworn, was examined and testified further 
as follows: 


Direct Examination 
(resumed. ) 


By Mr. Mitchell: 


Mr. Mitchell: Now, Mr. Reporter, will you please 
read the last question? 


Q. I think you were testifying, or had been asked the 
time of a conference you had with Mr. Blum in Mr. 
Smith’s office following the assignment of the refund 
claim to you in October, 1939, I believe you testified. Do 
you recall—I think you have stated the approximate time 
and place in Mr. Smith’s office in Los Angeles. Will you 
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state the conversation now that took place in Mr. Blum’s 
office at that time? 

A. Well, that was on repeated dates, oh, covering 
many weeks in which I would ask for— 

Mr. Robinson: Just a minute. I move to strike the 
answer as not responsive to the question asked. 

Mr. Mitchell: J am speaking now only of a conference 
in [424] the office of Mr. Blum, with you present and 
Mr. Blum present. Was anyone else present at this 
conference? A. No; I think not. 

QO. All right. Wi4ull you proceed with the conversa- 
tion? 

The Court: The approximate date of that, Mr. 
Mitchell? 

QO. By Mr. Mitchell: What was the approximate 


date? A. Well, which one? 
QO. How many times were you in Mr. Blum’s office, 
Mr. Eddy? 


A. November the 2nd, November the 27th, December 
the 4th, December the 20th, 1939; and on January the 
3rd, January the 12th, February the 5th, 1940. 

QO. Are you sure that you were in his office, per- 
sonally in his office on all of those occasions? 

A. I would say that I was not personally in his office 
on all of those occasions. 

Q. All right. Then, let us take up the one—you do 
not have to give me the exact date, but the approximate 
date—in which you personally were in his office. 

A. I couldn’t say by taking a date. 

©. The approximate date. Can you give us what 
month ? A. I would say November. 


ie 19397 At Yiess 
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Q. All right. Now state the conversation, please. 

Mr. Robinson: What date, November the what? 
[425 | 

Mr. Mitchell: The month of November. 

A. At that time I asked him for data, proof as to the 
contentions claimed in the refund. 

QO. What contentions were those? Did you go over 
the contentions or did you just refer to the refund claim? 


A. Just referring to the refund claim. 

©. Which you had before you at the time? 
vA. =a 

©, Allemeht: 

AY 


Well, I may not have had it with me, but he knew 
about it. 


©. You had it at the office, your office, I presume? 
A. Yes. 

QO. All right. 

A. With reference to the contribution of the com- 


munity funds used in the purchase of life insurance 
policies and other points. There was the claims contained 
in the matter of the six trusts and as to the extent of 
one-half being claimed as the community property of the 
wife; and those were the only two issues, I believe, the 
trusts and the life insurance, at that time. 

On All might. 

A. And I asked for this data so that I could make 
some investigation to prove whether it was correct, in 
conformity with our method of procedure; and he said 
he would get it and he had it but had not gotten it all 
written up, he hadn’t [426] it all written up. And he 
said that the data. he had the data ready, and he said 
he had been unable to get it out and did not know when 
he could. That was the last conversation. 
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©. That was which conversation, the first? 

A. No; that was the last one. That was the last of all 
the conversation. 

Q. All right. Now just state the conversations you 
had with him, whether in his office, and state where the 
other conversations were and give the dates. 

A. If I had them, other conversations were on the 
telephone. 

Q. Did you only have one conversation in his office? 

A. There may have been two. I can’t recollect that. 

Q. All right. What was the subject matter of those 
telephone conversations? | 

A. The same; no different. 

Mr. Robinson: I move to strike the answer, there not 
having been a proper foundation laid. 

The Court: It may go out. 

QO. By Mr. Mitchell: Do you know Mr. Blum’s 
voice on the telephone? A. Surely. 

©. How many years have you been talking to him 
on the telephone? 

Mr. Robinson: Mr. Mitchell, I want it just tied down 
to a date so we can be able to rebut it. [427] 

The Court: The approximate date. Whenever you 
give us a conversation, Mr. Eddy, give us as near as you 
can, the date when you discussed that particular trans- 
action with Mr. Blum, and counsel will have some chance 
to cross examine. 

©. By Mr. Mitchell: Let us take them one at a time. 
Mr. Eddy. You have testified to the first one in Novem- 
ber, a conversation in his office. When was the next 
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time you talked to Mr. Blum anywhere or over the 
telephone 

A. The first conversation could have been on Novem- 
ber the 2nd or on November the 2/th.. 

Q. Do you know Mr. Blum’s voice over the telephone? 

Mr. Robinson: I will stipulate that he does. 

A. Oh, yes; no question of that. 

Mr. Mitchell: I thought that was your objection. 

Mr. Robinson: No. I simply want to tie it down to 
find out when they were discussing it. 

Mr. Mitchell: All right. 

A. It is quite possible I saw him or talked to him in 
the office on December the 4th, but I can’t remember 
that. But on December the 20th and January the 3rd 
and January the 12th— 

QO. 1940? 

A. 1940, and again on February 5th, I am inclined to 
believe those were telephone calls, because I had been 
down so much and I could get it over the phone just 
as well. | 

Q. All right. State the substance of those various 
[428] calls, if they were all the same. Just state the 
substance; what did you say and what did he say? 

A. I said that we were anxious to close the case and 
there had been no—he had not furnished the data; that he 
had promised it and we would have to close it on the 
information we had in mind because there was no infor- 
mation given me which I could investigate. So I was— 

Q. The information you had in mind? 

A. I said there was no information given me which I 
could investigate, therefore, because of the general rules 
and procedure of the office, I told him, I would have to 
close the case. 
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Q. On what information? 


A. Without any information further on those sub- 
jects because it had not— 


©. Further than what? 


A. Further than what was stated in the agreements 
themselves, in the trusts and the statements he had made 
in the refund. 

Q. The claim for refund do you mean? 

A. That ts right. 

Q. Did you have any discussions of the matter with 
Mr. Smith? 

A. I might have talked to Mr. Smith. I don't recall 
definitely. I always do see him when I go down there, 
and I must have said something to him about the case 
and my [429] impression is that he referred me directly 
to Mr. Blum as handling it personally. 

Q. In these conversations with Mr. Blum did he ever 
furnish you any information concerning some _ joint 
tenancy property owned by Mr. and Mrs. Ferry that went 
into Trust 6204? A. No. [430] 

* * * * * * * * * 

Q. Did Mr. Smith ever give you any information in 
that regard? Ay No; 

Q. And did any of the Ferrys give you any informa- 
tion in that regard during your two investigations? 

A. No. 

Q. I will ask you whether Mr. Smith ever furnished 
you or suggested to you that some separate funds of 
Mrs. Ferry were used to pay insurance premiums? 

A. No. 


©. Separate funds, not new type community ? 
Ze No. 
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Q. Did Mr. Blum or Mr. Smith ever suggest that to 


you? A. No. [431] 
©. Did anyone ever suggest it to you during your 
two investigations ° A. No. 


©. I ask you whether on January 12, 1940, you talked 
to Mr. Blum on the phone the last time regarding the 
data? 

A. Iam quite sure that that was over the telephone. 

QO. What did Mr. Blum say? 

A. He always repeated the story that he would get it 
out as soon as he could; that he did not have it ready 
and would furnish the data as soon as he could. 

@. Is that what he said on January the 12th? 

A. On all occasions that was the general conversation, 
maybe not his exact words, but that was the result. 

The Court: You do not mean “result”; you mean 
substance, don’t you? A. Yes. Pardon me. 

Q. By Mr. Mitchell: What did you do then, Mr. 
Eddy? [432] 

* x ** x x * * 2 Xk 

Q. By Mr. Mitchell: I am not asking you what Mr. 
Blum did now, Mr. Eddy. I am asking you what you did. 

A. I reported the progress on the case to mv chief 
assistant tax officer. 

Q. As of what date? A. On about the— 

Q. Haven’t you got the exact date there before you? 

A. Well, I wrote my report on the 25th day of Janu- 
ary. It was probably that date, January 12th, around 
there, that I took up the matter with him. As soon as I 
could see him I told him that the data was not forth- 
coming and what should I do. Should I wait further 
and get this data or close the case. He says, ‘“We can’t 
wait any longer because it has been such a long time in 
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the files. Report the facts as you [433] have before you 
and close the case in the field.” That is what I did. 
The Court: The conversation may go’out with the 
superior as hearsay. Proceed. 
Mr. Mitchell: Ti the court please, counsel did @moet 
object to that testimony, I think, because— 


Mr. Robinson: I move to strike the conversation. [434] 
* * * * *K *K * * * 


QO. By Mr. Mitchell: Then, what did you do,. Mr. 
Eddy, in this connection, or were your duties finished 
after you made this report to your superior? 

A. My duties were complete then. 

©. You did not make a report? 

A. *@h, I4wrote the report. Hllere it 4s: 

Q. That was after your conversation with your 
superior, wasn’t it? A. Yes, su 

QO. To whom does that report go? To whom is it 
addressed in the ordinary course? 

A. Well, to the Internal Revenue agent in charge. 

Q. That is in this case Mr. —? 

A. George Martin. [436] 

Q. George Martin? a Nes. 

QO. And in the ordinary course what happens to it 
after you deliver it to the revenue agent in charge? 

A. Well. it is transmitted to the Commissioner of 
Internal Revenue in Washington, D. C. 

QO. And then, what does the Commissioner do with 
it, if you know, in the ordinary course? 

A. The case is reviewed there and reported back to 
the agent in charge, his conclusions and findings. 

QO. By the Commissioner? 

A. By the Commissioner, on the basis of my report. 
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Q. And the basis of any report based on the review? 

A. That is right. 

Q. In Washington? A. That is right. 

QO. I hand you Plaintiff’s Exhibit 2, Mr. Eddy, and 
call your attention to page A-3, Schedule A, entitled 
“Real Estate’, Item 1 under Schedule A, valued at $200 
in the return. Was any claim ever made to you or any- 
one else, or did you ever learn in the files of the case 
during your investigations that Mrs. Ferry claimed a 
one-half interest in that particular parcel of real estate? 


[437 | 
* > x * * * « * * 
A. No. 
Q. By Mr. Mitchell: Not by the attorneys or by the 
inembers of the family or anyone else? A. No one. 


Q. Now | call your attention to Schedule B, securities 
—Stocks and Bonds,” Items 1 through 35. Do you 
recall in whose names those bonds stood, or have you any 
information trom which you can refresh your memory? 

Will counsel stipulate that they stood in the name of 
decedent, alone? 

Mr. Robinson: Counsel, I believe they are bearer 
bonds. 

Mr. Mitchell: You will not stipulate that those stood 
in the name of decedent, then? 

Mr. Robinson: No. [438] 

x 2 * * * * * * 

Q. Do you recall—did you find it, Mr. Eddy ?—to 
whom those bonds were payable or whether they were 
bearer bonds? 

A. I never saw the bonds. They were returned as 
his sole property, is all I can say, both by the probate 
and— 
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O., That appeatts bywthice return. & ask you ajax 
whether or not you ever heard a claim made by counsel 
for the estate or by any member of the surviving Ferry 
family or by any member of your office to the effect that 
Mrs. Ferry owned an undivided one-half interest in those 
bonds. 

Mr. Robinson: I object to the question on the ground 
it is outside the issues in this case and therefore incom- 
petent, irrelevant and immaterial. 

The Court: Overruled. Exception allowed plaintiff. 

A. No. 

QO. By Mr. Mitchell: And that refers to all 29 bond 
items contained in Schedule B? cer 

QO. The 29 items. Now I call your attention to 
certificates of stock, still under Schedule B, on page A-8 
of Exhibit 2. The items are numbered 30 through 35, 
the [439] first, block of Associated General Contractors 
Purchasing Corporation stock; Southern California Edi- 
son, No. 31; California Edison stock, No. 32, 7 per cent 
preferred, Series A; 33, stock of Mission Playhouse Cor- 
poration; 34, capital stock of Columbus Building Club 
of Glendale: and 35, stock of the First National Bank at 
Glendale. Do you know in whose name that stock stood, 
of your own knowledge?’ 

A. Only from the probate records, that they stood in 
his name. 

©. Did any attorney for the estate at any time dur- 
ing your investigations or any member of the Ferry 
family ever claim to you, or anyone ever suggest to you 
that Mrs. Ferry had an undivided one-half interest in 
those shares of stock? A. No. 

Mr. Robinson: The same objection. 

A. No. 
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The Court: Let the record show the same ruling. 

QO. By Mr. Mitchell: I now call your attention to 
Schedule C-1l, containing mortgages, notes, and cash. 
The first item is commercial account, on page A-9 of 
Exhibit 2, Schedule C-1. The first item is commercial 
account with the Citizens National Trust and Savings 
Bank of Los Angeles $127.36, Peter L. Ferry. I will 
ask you whether any of the attorneys or members of the 
Ferry family ever claimed that Mrs. Ferry had an un- 
divided half interest in that bank account. 


A. No. [440] 


Q. I now call your attention to Schedule D-1, entitled 
“Jointly owned property’, the first item, commercial ac- 
count in the First National Bank of Glendale, in the 
mame of Peter, L. Perry & Son. That is a joint tenancy, 
jointly owned property. Was any claim ever made to you 
by any of the attorneys for Mrs. Ferry or by Mrs. Ferry 
or any members of her family during your investigations 
that Mrs. Ferry was the owner of an undivided one-half 
of $3,140.70 in that account? 

Is that Item 2 of— 

Lemme I. poe ltemamot C-2? 
Schedule D-1. 

Oh, D-ly I have it. No. 

No such claim was ever made to you? 
No such claim. 


O FO rODO > 


Now calling your attention to the next item, Item 
z Ad Schedule D-1, an account in the First National Bank 
of Glendale, savings account, in the name of Peter L. 
Ferry Ranch, $1,500, did anyone ever make a claim that 
Mrs. Ferry was the undivided owner of any portion of 
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that account? I refer to any of the attorneys for the 
estate or any of the members of the Ferry family. 

J ay 

Q. I now call your attention to Item 3, an account 
with the First National Bank of Glendale, returned—by 
the [441] way, commercial account standing in the name 
of Mr. and Mrs. P. L. Ferry, the amount on hand at the 
time of death $28.59 and returned in the estate tax return 
at $14.29. What, if anything, did you recommend in 
connection with that and why did you make the recom- 
mendation? 

A. That was returned as one-half vested in the wife, 
apparently, $14.29. However, there was no evidence to 
show that she had contributed anything to the joint ac- 
count and therefore I recommended the total amount as 
belonging to the decedent of $28.59. 

Q. Now the next item, California Bank, commercial 
account, in the mame of Peter L. Perry, returned— 

Mr. Robinson: I will stipulate, Mr. Mitchell—let’s 
see—on No. 4, No. 5, No. 6, that his answer will be the 
same as it was on Nos. | and 2. 

Mr. Mitchell: Very well. I will accept that stipula- 
tion. 

The Court: Items 4 and—what is that? 

Mr. Mitchell: Items 4, 5 and 6. 

Mr. Robinson: 4 is the California Bank, commercial 
account, $235.68: 5 is First National Bank of Lemore. 
$651.86: 6 is Security-First National Bank, Hanford 
Branch, $154.17. 

The Court: All tight 

Mr. Mitchell: For your Honor’s information, 4 stood 
in the name of Peter L. Ferry; 5 stood in the name of 
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Peter L. Ferry Ranch; and 6 stood in the name of Peter 
L. Ferry Ranch. [442] 

Q. I ask you in respect of the two Peter L. Ferry 
Ranch accounts did you investigate to see whether anyone 
else could draw on that account—those two accounts 


besides Mr. Ferry? A. Yes. 
Q. What was your recommendation in that regard 
and why? 


A. That F. C. Diener, a son-in-law, could draw on 
that account. He was a joint tenant with the decedent 
in that account. 


* * x X* X* * x * * 


Q. Did you have a conversation with someone about 
the ownership of those funds? A. Yes. 

QO. With whom? A. Mr. James Ferry. 

QO. When and where was that conversation? Is that 
the one you testified to this morning? [443] 

A. Yes; that is right. 

The Court: Any admissions he would make would not 
be binding on someone else. In other words I can say 
that this money here belongs to Smith. 

Mr. Mitchell: Your Honor is probably right in that 
respect. J will merely ask the witness why he recom- 
mended the inclusion. 

A. Admitted by the executrix because returned for the 
full amount. 

©. I see. And No. 7, did you investigate to see in 
whose name that account, Peter L. Ferry Ranch— 
Anyone else have a right to draw on that account, do you 
know, or did you investigate that? 

A. Well. let’s see. I have combined 5 and 6. Yes; 
they were both subject to withdrawal by the same party, 
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F. C. Diener, and the same information applies, that it 
was the sworn statement of the executrix and was re- 
turned as decedent’s cash. 

QO. Item 7, an account does not appear—yes. An 
account returned as Item 7 as a joint tenancy account in 
the Pacific States Savings Bank, in the name of P. L. 
Ferry and Catherine B. Ferry as joint tenants, as appears 
in Exhibit 2, Schedule D-1, Item 7, $173.27 balance in 
the account at the time of death, and returned in the 
return at $86.63, which is one-half. What, if any, 
recommendation did you make concerning that, or in- 
vestigation? [444] 

A. That was found to be joint with Catherine B. 
Ferry and one-half was recommended only as taxable. 

QO. Why did you make that recommendation? You 
say you recommended that only half be taxable? 

A. No. I recommended that all of it—no, no; only 
one-half taxable. 

©. One-half was reported. 

A. That is right. Oh, pardon me. I withdraw that. 
I recommend all taxable as his separate property. 

The Court: What item was that? 

A. Both 7 and 8. You are talking about 7? 

Mr. Mitchell: 1 am speaking now of 7. 

A Neer 

Q. Why did you recommend it all taxable? 

A. There was no proof of contributions by the sur- 
viving joint tenant; that she ever contributed anything to 
the account. 

The Court: Was that a bank account, Mr. Mitchell ? 

Mr. Mitchell: Yes. your Honor. 

The Court: In what bank? 
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Mr. Mitchell: A joint tenancy bank account in the 
Pacific States Savings. I guess that is a building and 
loan association. 

The Court: What was the amount? 

Mr. Mitchell: In the amount of $173.27. 

The Court: What was the amount in 8? [445] 

Mr. Mitchell: The amount in what? 

ihe Court: No er 

Mr. Mitchell: No. 8 is 700 shares of the capital stock 
of the State Guaranty Auxiliary Corporation, endorsed 
by Peter L. Ferry, valued by the executrix at $175 and 
reported as taxable in Exhibit 2, the estate tax return, 
at $87.50. 

Q. Did you do the same in respect of that item, Mr. 
Eddy? 

A. Yes. Yes; reported all as the decedent’s property. 

Q. Is that also true of Item 11, 35 shares of Glendale 
Research Hospital? 

A. Yes; except as to the value returned and the 
value recommended. 

©. You have changed the value? 

A. Yes. On the basis of sales I changed the value 
from $50 to $1,225. 

Q. And you recommended that all of it be included? 

A. That 1s right. 

Q. And why did you recommend that all of it be 
included ? 

A. On the same grounds as the other—no contribution 
claimed—claimed or proven to be given by the surviving 
joint tenant. 

Q. Then, Item 14, of 420 shares of State Guaranty 
Corporation, the value in the estate tax return fixed at 
$525, and the amount reported as includable in the gross 
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[446] estate, $262.50. What, if anything, did you 
recommend in respect of that item and why? 

A. The value was changed to include the whole prop- 
erty, the whole value of the property on the different 
valuation only, total of $945, which was the total value 
of the whole property on the same grounds as the others. 

Q. Is your answer exactly the same in respect of Item 
16, 4 shares Crescenta Mutual Water Company? 

A. That particular item was returned at $50 and 
recommended of no value. After an investigation it had 
no value. 

©. I see. It was reduced to that extent? 

A. That is right. 

Q. I now call your attention to Schedule D-2, ‘Other 
Miscellaneous Property’? contained in Exhibit 2. 

Item 1 is “One Ford Deluxe Sedan, 1932 model, fair 
market value $200” as returned by the executrix. Did 
counsel for the plaintiff or did any members of plain- 
tiff’s family ever claim that Mrs. Ferry had any un- 
divided interest in that automobile’ A. We. 

Mr. Robinson: I will stipulate as to the remaining 
items that his testimony would be the same, on that 
Schedule D-2, to speed it up. 

Mr. Mitchell: The stipulation is accepted and refers 
to Items 1, 2, 3, 4, and 5 on page A-19 of Plaintiff’s 
Exhibit [447] 2. 

Q. Now I call your attention to tax deductions at the 
bottom of page A-28, and I will ask you what those tax 
deductions are reported, if you investigated it and ascer- 
tained, recited here in the return, at 100 per cent or only 
50 per cent? 

A. 50 per cent. Let’s see. Wait a minute. 
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©. Now let us take the tax item 1, Ed Hopkins, As- 
sessor, personal property, $65.96. 

Mr. Robinson: What was that, counsel? 

Mr. Mitchell: Page A-28. 

Mr. Robinson: Oh, I see; all right. 

A. In A-28? 

Mr. Mitchell: A-28. 
That is Schedule H. 


Schedule H is right, of Exhibit 2. 
And you refer to what item? 


Oo >O > 


Below the middle of the page, Item 1, under 
“Taxes—See sheet attached.”” The amount is $45.81. 
A. That is right. 


©. And the “sheet attached” refers to personal prop- 
erty taxes for 1935. A. $65.96. 


QO. $39.96 at the top of page A-29, but a total of 
$45.81. Then those items on page A-29— [448] 


* *k * * ** * * *K * 


Mr. Mitchell: Wa4ull counsel stipulate that these per- 
sonal property and real estate taxes were reported at 100 
per cent rather than— 

Mr. Robinson: I think they were 50 per cent, counsel. 

The Court: What is your recollection, Mr. Eddy? 

A. I think they were 100 per cent. 

Mr. Robinson: On Trust 6204 do you think it was 
100 per cent? 

A. I think so, because I made no record here of 
splitting them, because I returned them—lI mean I recom- 
mended the inclusion of all the properties and excluded any 
interest in the community, therefore, I would recom- 
mend the total amount of deductions. 


278 Ethel Strickland Rogan, etc. 


(Testimony of Nathaniel N. Eddy) 


Q. By Mr. Mitchell: Did you change them as re- 
turned by the plaintiff, Mrs. Ferry? 

A. Pardon me, that question? 

Q. Did you make any change in the amounts re- 
turned by Mrs. Ferry? 

A. Not on the specific items you have mentioned. 

Q. Let us take the top of the page A-29, “Personal 
property tax, 1935 $39.96.” 

Mr. Robinson: I will stipulate Mr. Eddy’s recollection 
[449] is they were included 100 per cent. 3 

A. The first item, if you please. is $45.81. 

Mr. Mitchell: At the top of page A-29? 

A. Yes. 

Mr. Mitchell: No: it isn’t. It is $39.96. Look at 
the return. I am talking about the return. MHere is the 
return. A. Oh, I see. 

Q. Page A-29, top of the page. Schedule H. 

Mr. Robinson: Off the record, Mr. Mitchell :— 

The Witness: Oh, I know what the trouble is. I have 
added two items together. I should explain that the taxes 
are $45.81, is correct, and it includes the $39.96 and 
$5.85. 


(Counsel conferring privately.) 


The Witness: Doesn't that make it? 

Mr. Mitchell: That is a total of $45 something. 

A. That is right. 

Q. Did you check those bills to see that they were 
correct? A. Yies. 

Q. Were they 100 per cent or 50 per cent? 

A. There. that is my report. (Exhibiting to counsel. ) 

©. Did attorneys for the taxpayer or did any members 
of her family claim that only 50 per cent should be de- 
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ducted because half of the obligation was the obligation 
of Mrs. [450] Ferry? A. No. 

The Court: The report was 100 per cent, was it? 

A. Yes, sir. 

The Court: All right. 

©. By Mr. Mitchell: I now call your attention to the 
“Debts of decedent,’ on page A-30 of the tax return. 

Mr. Robinson: What page was that, counsel? 

Mr. Mitchell: Page A-30 of the tax return, Schedule 
I,.““Debts of decedent.” 

QO. Item 9, “Nagel’s Market $18.88,” did you in- 
vestigate whether that was the full amount of the bill or 
only 50 per cent? 

A. That is the full amount of the bill. I have that 
marked, but that item is included. 

©. Do you say the same in respect of Item 10, ““Webb 
Dept. Store” and Item 11, “Bullock’s’, and 12, “Rachel 
Bakery”, and 13, “Hilbert Produce’. 14, “Frank Dener, 
Claim’, and 15, “Promissory note payable to James L. 
entry’? 

A. That is right; the full amount ts included. 

QO. The full amount is included. And in respect of 
all those did counsel for the taxpayer or did any mem- 
‘bers of her family claim that only half, only the husband’s 
half of that obligation should be included? A. No. 

The Court: Isn’t the husband charged with support, 
Mr. [451] Mitchell? 

Mr. Mitchell: Absolutely, your Honor, and the funds 
were—well, I might be accused of testifying if I spoke 
my thoughts about that. I think that is all. 

The Court: Before we get away from those accounts, 
Mr. Mitchell, the bank accounts, clear up one or two 
points. 
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I believe you testified you made an investigation of 
those various trusts under which these various properties 
had been transferred into. Where did you make that 
examination, in the Trust Company’s office? 


A. Ihave copies. Yes; I received copies. They were 
attached to the Government’s Form 706 return, which is 
certified or sworn to by the executrix. That is where I 
got that. 

The Court: And also, the money that was paid out of 
those trusts during that period? 

A. Moneys paid out of the trusts for what period? 

The Court: Let us take the period that the trusts were 
in existence. 

A. We only take the corpus as at the date of death 
and any capital on hand. We don’t go into what is taken 
out or paid in. 

The Court: So you never investigated—for instance. 
I have before me here the exhibit No. 44, which shows 
that there was paid from 1926 to 1935, May 29th, the 
sum of $46,327.43, half of which was paid to Mr. Ferry 
and half was [452] paid to his wife. You never took 
any account of that? 

A. I never have heard of this, that is, I mean I have 
never seen this or never have known about it at any time. 
The Court: Never investigated that? A. “We 

The Court: To see where that money went or into 
what funds or what bank account? 

A. Never. It never came to my attention. 

The Court: That is all. 

Mr. Mitchell: Your Honor prompts another question 
by the defendant. 

Q. Mr. Eddy, had the refund claim or the Form 706 
or estate tax return asserted that any of the premiums 
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for life insurance were paid with the wife’s separate funds 
would you have investigated that? 
Mr. Robinson: Object to the question as incompetent. 
The Court: Sustained as to what he would have done. 
No; I can’t permit that, Mr. Mitchell, what he would have 
done under some other circumstances. 


Q. By Mr. Mitchell: 1 will ask you what your prac- 
tice is, then, when an estate tax is returned or is filed, 
reporting proceeds of life insurance, and it is stated in the 
estate tax return that some of the proceeds belong to 
someone other than the decedent, on the ground that it 
was paid with new type community funds. What 1s your 
practice in deter- [453] mining whether the claim should 
be supported by you and approved by you? 


Mr. Robinson: Object to the question as not a proper 
hypothetical question and does not- assume all the facts. 


* Mr. Mitchell: In this case? 

Mr. Robinson: The facts in this case. You have not 
shown the date, Mr. Mitchell, at which this happened, 
because there has been a change in policy since the time 
of this investigation. 

Mr. Mitchell: All right. 


Q. During the period in which you were making your 
investigation in this case, to which you have testified— 
and I will limit it to that time—and under those condi- 
tions, the ones that were before you, what is your cus- 
tomary practice? | 

A. We demand from the executrix or representatives 
proof of that statement and then— 

QO. Of what statement do you refer to, so we will be 
sure? A. The statement they make. 
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©. What statement do you mean now? 

A. That someone else contributed to payments on 
those premiums. That was your question. 

©. No; it was not my question. 

A. I beg your pardon. 

©. My question was: Where the taxpayer contends 
in the [454] estate tax return and in the claim for refund 
that the premiums were paid with new type California 
community funds, with new type California community 
funds, what is your practice? 

Mr. Robinson: I am going to object to the question 
on the ground it calls for an opinion of an expert upon a 
legal matter, new type community funds, and without 
qualifying the man as an expert. 

Mr. Mitchell: JI think the witness has been handling 
these matters for so long, your Honor, that he knows 
what new type community funds are. 

The Court: I will ask a question. 

Do you ever have a claim made that certain moneys 
were paid out of new type community funds in any 
return, using those words “new type community funds’’? 

A. Plenty of them. 

©. Plenty of “vem? A. Many of them. 

©. Many of them? 

A. I do 90 cases a year, about, and probably I would 
say fully 25 per cent. 

Q. And they use those words; they don’t use “com- 
munity funds since 1927”? 

A. No; I wouldn’t say that. 

QO. That is what I want to get at. 

A. They don’t use the words “new community.” [455] 

©. No. That is what Iowant to cet at 1 meer 
heard of it until this case, but I have heard of it referred 
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to as “since July 29, 1927.” That is where they cut off, 
isn’t it? A. That is right; that is right. 

Q. That is what I want to get clear because I have 
never heard of it before this case. 

A. No. They claim it was made by community funds. 

Q. And then the date is fixed? 

A. That is right, your Honor. 

Q. By Mr. Mitchell: In order to clarify the question, 
whenever I have referred to ‘‘new type community” I re- 
ferrred to community acquired by earnings after July 
coy WOR. A. I understand that perfectly. 

Mr. Mitchell: May the witness answer, your Honor? 

The Court: Yes. The thing I wanted to clear up, Mr. 
Mitchell, was that I had never heard of that term ‘new 
type community funds” in all the cases I have had; but I 
have had frequent references to “community property 
acquired since July 29, 1927,” and that new expression, I 
wanted to know if this witness had ever had a claim made 
using those words. 

Mr. Mitchell: Yes. It is just a short expression and 
it is quicker to say than “community acquired after July 
29,1927.” 

The Court: Go ahead, Mr. Mitchell. [456] 

ee No. 

Mr. Mitchell: Read the question, please, Mr. Reporter. 

(Question read by the reporter, as amended by the use 
of the words “community acquired by earnings after July 
29, 1927.’") 

QO. By Mr. Mitchell: (Continuing) In respect of 
such a claim? 

A. We investigate the matter fully and demand proof 
of such payments and try to analyze them, if they were 
such funds paid and when and the purpose. 
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Q. Was any such evidence offered? As N@ 

Mr. Robinson: Just a minute, please. 

Q. By Mr. Mitchell: In this case? 

INO: 

Q. To prove that? 

The Court: ‘Evidence’, I don’t think you can use 
the word “evidence.” 

Mr. Robinson: That calls for a conclusion. 

The Court: Because that would leave for this wit- 
ness to determine what was not evidence, Mr. Mitchell, 
wouldn’t it? 

Mr. Mitchell: JI will withdraw that. May I have the 
exhibits to which your Honor was referring? Your 
Honor asked a question about distributions from the 
Security-First National Bank to Peter L. Ferry and 
Catherine B. Ferry. 

QO. Why didn’t you investigate that to determine what 
[457] the beneficiaries received under that trust? 

A. The matter was never brought to my attention 
and it was immaterial. 

The Court: No; that may go out that “it was im- 
material.” 

Mr. Mitchell: I think he should be able to explain 
that, your Honor. 

Q. What do you mean by “immaterial”? 

A. We have no authority to make investigations of 
what happens before date of death particularly. 

Mr. Mitchell: No; this is subsequent to the date of 
death, Mr. Eddy—oh, no: that is before date of death; 
that is right. 

The Cowtt: Tt asthetore 

A. We are to determine the return and values as of 
the date of death, and are not concerned except as it may 
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be directly related as to increases, and sometimes we con- 
sider those things. But I have never known of this at 
all. It was never brought to my attention in any 
manner. 

The Court: Just a moment. Mr. Eddy, you testified 
that you found no evidence in your investigation that in 
these bank accounts there had been any contributions 
made by Mrs. Ferry and therefore you did not allow any 
part of that. You must have made some aye eete 
before death to determine that, didn’t you? 

A. Only as of the date of death as to the amount in 
there and as to the testimony that I could get from her or 
[458] from others whether she did or did not. 

The Court: But before? A. Yes. 

The Court: That is an investigation before death. I 
just wanted to get the record clear that you did not limit 
yourself to the date of death and stop there. 

A. Qh, yes. 

QO. By Mr. Mitchell: Was there any limitation made 
in your investigation by the attorneys for the taxpayer or 
by the taxpayer or the family to the effect that the 


premiums should be traced back to these distributions of 
beneficial interests to the beneficiaries by these trusts? 
Ay ANd. 
©. Or that any of the moneys distributed to the bene- 
ficiaries by the trusts were used to pay insurance 
premiums ? A. No. 


Mr. Mitchell: That is all. 
The Court: Cross examine. 
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Cross-Examination 
By Mr. Robinson: 


©. Mr. Eddy, do you have here that case of Lang vs. 
Commissioner ? A Maes. 


QO. When was that decided? 

The Court: If you have the date, counsel, you can 
give [459] it. I don’t know what the date was. 

QO. By Mr. Robinson: It was decided after the time 
that you made the investigation, though, wasn’t it? 

A. I don’t know that without looking it up. 

The Court: Mr. Mitchell, what was the date of it? 


Mr. Mitchell: I am afraid I can’t give it. It is only 
about three years ago at the most. 


The Witness: I can find it for you. 
The Court: Oh, it is not necessary. 


Mr. Robinson: Oh, it 1s not necessary. I can get it 
another way. 


Q. Isn’t it a fact that you had binding instructions 
from your superiors that, irrespective of the fact that a 
widow contributed anything from her separate property 
or from her interest in the community property to the 
payment of premiums, prior to the Lang decision, irre- 
spective of that fact, that the policy stood in the name of 
the husband and he had the right in the policy to change 
the beneficiaries, that you could not take evidence as to 
the contribution of the wife; isn’t that a fact? 

A. J never have any instructions like that. 

Q. What were your instructions? 

Mr. Mitchell: A little louder, Mr. Eddy. 

The Court: Never had any such instructions. 

A. I never had any such instructions. 


vs. Catherine B. Ferry, etc. 287 
(Testimony of Nathaniel N. Eddy) 


Q. By Mr. Robinson: What were your instructions 
prior [460] to the Lang decision on contributions of a 
surviving spouse to insurance standing in the name of a 
husband who died? 

Mr. Mitchell: I assume counsel is asking for written 
instructions, no oral? 

Mr. Robinson: I don’t care what kind of instructions 
they were. 

The Court: You are not limited, Mr. Mitchell, to 
either written or oral. You asked him “what instruc- 
tions.” 

Mr. Mitchell: Oh, “instructions,” that is right. 

The Court: Proceed. 

The Witness: I want to get the date of that. 

The Court: J will get it for you right now. Proceed, 
counsel. 

Mr. Robinson: Well, let us say prior to the Lang 
decision. , 

The Court: The instructions would be considerably 
different, so I think the witness should be entitled to re- 
fresh his memory as to the date; and I will have it in a 
moment for him. 

Mr. Robinson: I will proceed with the examination 
and come back to it. 

The Court: Yes; proceed. 

©. By Mr. Robinson: Did you ever see that James 
Newman decision? A. Yes. 

Q. What did that decision hold, if you know? [461] 

The Court: Now, counsel, this witness is not qualified 
as a lawyer to testify in those matters and you objected on 
that ground. 

Mr. Robinson: No. But it is for the purpose of im- 
peachment that I am bringing this out. 
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The Court: That would not impeach him, supposing 
he did not know what it was. 

Mr. Robinson: He knows the decision. 

Mr. Mitchell: I have absolutely no objection to this 
line of testimony. 

Mr. Robinson: Very well, I will proceed, then, Mr. 
Mitchell. 

The Court: The Lang case was decided on May the 
16th, 1938. 1938, that was five years ago. I did not 
think it was that long. 

Q. By Mr. Robinson: Do you know whether or not 
the Commissioner of Internal Revenue acquiesced in Calt- 
fornia in the Lang case? 

Mr. Mitchell: Are you referring to the Supreme Court 
decision of the United States? 

Mr. Robinson: The Supreme Court decision, the 
matter being certified from the Circuit Court of Appeals 
to the Supreme Court. 

A. I don’t think he did. I don’t recall. 

©. You are sure that he did not? A. Yes 4ezy 

Q. Do you recall the case of McCoy vs. the Com- 
missioner ? 

A. I have read the case. I don’t remember now 
whether the Commissioner acquiesced in that or not. 
QO. And that was subsequent to the Lang case? 

A. Right. 


2 2 * * ** * * Xk xk 


©. By Mr. Robinson: Do you know whether the 
Commissioner has acquiesced at the present time in the 
Lang case and the McCoy case? 

A. Well, the law is changed now entirely about 
insurance. 
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Q. But up to the change in the present law isn’t it a 
fact that the Commissioner had not acquiesced up to 
that time? A. I believe that is right. 

x * * * * * * * « 

The Court: Let me have this straight. Do you mean 
to tell me that a decision rendered by the Supreme Court 
of the United States was reviewed by the Commissioner 
of Internal Revenue? 

Mr. Robinson: The Commissioner does not agree with 
the Supreme Court of the United States on this particular 
point. 

The Court: And he refuses to follow it? He refuses 
to follow it? [463] 

Mr. Mitchell: In explanation of that, the Lang case 
did not involve California community property, but the 
State of Washington. 

The Court: But our Circuit Court is following the 
State of Washington, isn’t it, and not California? Isn’t 
our Circuit Court following the State of Washington? 

Mr. Mitchell: In my opinion, it 1s. I would not say 
that the Supreme Court would so hold. 

The Court: I would not, either, but I think we are 
familiar from the decision of the Circuit Court that it 1s 
not going to hold with California. 

©. By Mr. Robinson: Isn’t it a fact, Mr. Eddy, in 
view of the fact that the Commissioner of Internal Re- 
venue had not acquiesced in the Lang case that you were 
forced to follow the rules and regulations of the Com- 
missioner ? eer tainly. 

©. And that, even though the wife had contributed 
money out of her separate property or out of her one-half 
vested interest in community property, you could not allow 
her a dime on that insurance; isn’t that right? [464] 
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QO. Mr. Eddy, were you instructed by the Commis- 
sioner or his duly authorized agents to include in the 
estate of all decedents insurance upon the lite of that 
decedent payable to named beneficiaries other than the 
estate of the decedent? 

A. Ican only answer that by saying that that was the 
regulations up at that time, and every case must stand 
on its own feet. I did not know what the facts were 
and they were not presented. I could not make a de- 
cision of whether I would have to recommend that way 
or some other way. 

The Court: No. 

Mr. Robinson: Would you read the question to the 
witness ? 

The Court: That is not clear. Just follow the ques- 
tion. It is immaterial now what the facts were. It is 
just a question as to instructions. Mr. Eddy, the reporter 
will read the question. 


(Question read by the reporter. ) 


The Court: As a part of the gross estate. 
Mr. Robinson: Right. 
A. Where he paid the premiums: yes. 
Q. Where he paid the premiums? 
A. That is right. 
QO. What were your instructions in the case where he 
had not paid all the premiums, but only a portion of the 
premiums? [466] 

A. The general rule was that it made no difference 
who paid the premiums. 
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Q. That is right. You included it in the estate ir- 
respective of who paid the premiums on his life, isn’t that 
right ? 

A. If he had all the incidents of ownership, the right 
to borrow, mostly, or change beneficiary—if he had all the 
incidents of ownership, that is right. 

Q. In other words, if he had the right under the terms 
of the policy to borrow upon the policy or to change the 
beneficiary, you included full value of the insurance in the 
gross estate irrespective who paid the premium, is that 
right ? A. After the deduction of $40,000. 

©. After the deduction of $40,000. 

The Court: After the deduction of what? 

Mr. Robinson: After the deduction of $40,000. 


QO. I call your attention in your letter of January 235, 
1937— 

Mr. Mitchell: What is the exhibit number? 

Mr. Robinson: It is Exhibit No. 59 in evidence. 

QO. —to the following language: You wrote this let- 
ter, did you not? A. Yes. 

Q. “Any community interest of the surviving spouse 
is not an allowable deduction. Jas. Newman decision Case 
29 B. 1. A. page 53.” [467] 

Isn’t it a fact you were bound by the rulings of your 
Commissioner that you were to follow that case? 

A. No; no, not the particular case. 

The Court: A little louder. 

A. No; not that particular case, that I recall. There 
was nothing ever said about what rules or what regula- 
tions that we are to follow, anything of that kind. An 
investigation has to be carried out and we will use our 
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own judgment as to the cases. They might not fit, uni- 
versally fit all the needs. 

QO. By Mr. Robinson: With the exception of the 
qualification that you have just made— Ae Nie 

Q. —that if any of the ownership is in the decedent, 
that no matter who paid the premiums you included— 

Mr. Mitchell: I think you interrupted the witness. 

Mr. Robinson: I am sorry. 

Mr. Mitchell: Did you finish your answer, Mr. Eddy? 
A. To make a bald statement that we are given in- 
structions as to how to handle a case, that is never done 
at all. We are left carte blanche. 

©. By Mr. Robinson: You are given certain rules, 
though? 

A. Yes; a rule laid down to make that investigation 
and report it. 


Q. Isn’t it a fact that the Commissioner had acqui- 
esced [468] in the Newman case? 


A. I don’t know. 


QO. And was considering the Newman case and was 
relying thereon? A. I don’t know. 

Mr. Mitchell: I will stipulate that the Commissioner 
contended just the reverse of the tax commissioner in the 
Lang decision when he went to the Supreme Court, and 
that the contention made by the Government in the Lang 
case was the position then of the Commissioner and the 
Bureau of Internal Revenue. 

©. By Mr. Robinson: Let me ask you, Mr. Eddy, 
why did you put that statement.in there that “Any com- 
munity interest of the surviving spouse is not an allowable 
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deduction. Jas. Newman decision Case 29 B. T. A. 
page 537° 

A. That was to advise the executrix the grounds on 
which the claim was denied. That is one of the grounds 
on which it was denied. [469] 


* ** *k * ok *K * 2K * 


OQ. By Mr. Robinson: Are you familiar with the fact 
that under the policies the decedent had the right to change 
the beneficiaries and that they were on his life and they 
are payable to named beneficiaries other than the estate? 

Pe NES. 

QO. Those facts, alone, were sufficient to justify you, 
without any investigation, to include those policies in the 
estate, isn’t that right? 

A. No. We must make the investigation as to the 
claims, no matter what the law reads. | 

Q. But assuming that you had found in this case that 
one-half of those premiums had been paid either from the 
separate property of Mrs. Ferry or from her one-half 
interest in vested community property, isn’t it a fact that 
you would still have included that insurance in the gross 
estate? 

A. I don’t know what I would have done. 

Q. You remember distinctly talking to Mr. James 
Ferry, do you, out at the place of business? iX Mees: 

Q. Huis place of business? i (NAES. 

©. And you distinctly remember that he said that his 
[470] father. on December 8, 1934, had given him the 
stock in the Glendale State Bank so that he could carry 
on his position in the bank employ? ieee aes. 

©. You distinctly remember that? 

A. That is my best recollection I have of it. 
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Q. You are not surer It could not be possible that 
that stock was given to Mr. Peter Ferry, Jr., could it have 
been? It could not have been possible that you talked to 
Mr. Peter Ferry, Jr., out there? 

A. I think I talked to him, too. 

QO. Do you know which one told you that the stock 
had been given to James? 

A. Not unless it is in the report. The facts are in 
the report. I can’t tell absolutely. That is so long ago, 
over six years, that it is impossible to remember. 

The Court: Was that stock part of the estate, Mr. 
Mitchell’ 

Mr. Mitchell: No, your Honor; it was not taxed. 


[471] 
* * * * * x * *K * 


Q. By Mr. Robinson: I want to call Mr. Eddy’s 
attention to page A-23 of the Federal Estate Tax Return, 
the last paragraph on the page. 

A. Well, I was simply confused with the names. It 
probably was Peter. 


* * x * * x * * * 


QO. By Mr. Robinson: What investigation did you 
make to find out what separate property Mrs. Ferry had 
contributed to the six trusts in question? 

The Court: Aside from his conversations with Mr. 
Blum, I don’t think we ought to go into that question. 

Mr. Robinson: No. 

The Court: Aside from those conversations with Mr. 
Blum, let us find out if there was anything else. 

A. Well, the matter was discussed with Mr. James L. 
Ferry. the oldest son, at the office over in San Fernando. 
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He seemed to know more about it than anyone else and I 
talked to him about that and— [472] 

Q. By Mr. Robinson: Who did you talk to— 

Oh, pardon me. Was there something else? I am 
sorry. 

A. And Mrs. Ferry, at her home, and probably Peter 
Leo Ferry. 1 have made that statement here—I would 
not make it if it was not true—and that was regarding the 
stock; and as to what Mrs. Ferry did, that she was a 
housewife and left everything to her husband: and inquiry 
was made and nothing furnished to me that she had. 

©. I see. But you did not make the inquiry as to 
Trust No. — A. I did make the inquiry. 

©. You did make the inquiry? ES 


©. As to Trust No. 6204+—I believe that was created 
some time about 1930—who did you inquire of or what 
investigation did you make as to Mrs. Ferry’s contribu- 


tion from community property acquired after July 29, 
1927? 


A. None in specific, just took them as a whole. 


QO. When you were asking about the separate contribu- 
tion, you asked about the community type of funds as to 
each of the trusts at that time? Aemeies 


Q. Who did you talk to regarding Mrs. Ferry’s con- 
tribution from her separate. property and from vested 
community property, that is, community property acquired 
after July 29, 1927, to the payment of insurance 
premiums? [473] 

A. I did not discuss it with her. 

QO. Did you discuss it with Mr. Blum? 

A. Possibly. 
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QO. You may have? 

A. Possibly I may have and may not have, because— 

©. Do you recall whether you discussed it with either 
of the young Mr. Ferrys? 

A. I doubt very much if I did. 

©. Because of this Lang case and because of the 
ruling of the Commissioner, why, it would have been an 
idle act? [474] 

A. No; not at all. I was waiting and—everything 
was predicated upon the executrix, who had the proper 
channels of furnishing me with some evidence that I 
could investigate. Not having received it— 

QO. Was the evidence— 

Mr. Mitchell: Wait a minute, wait. Let the witness 
answer the question. 

A. Not having received it, there was nothing to in- 
vestigate. 

QO. By Mr. Robinson: Or, if you did receive a little, 
it was not sufficient, isn’t that right? 

A. Well, that is right. In other words, we can’t 
make the case for the executrix. 

QO. Will you turn to your notes, Mr. Eddy, in i 
to the furniture? Ae Of, Fes 

QM. Will you read that sentence right there. from 
your notes? Read it out loud. 

A. ‘“Decedent’s widow made no claim to said furniture 
and is all recommended as taxable.’ Is that what you 
mean? 

O. Yes. Did you ask her whether it was hers, or 
what? 

A. That pertains to the furniture that I taxed. I 
don’t recall now whether— 
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Q. Was there some furniture you did not tax at 
that time? 

A. I don’t recall. In most instances—I have so [475| 
many, many cases that | don’t recall. 

Q. You may have divided it up and taxed part of it 
and just left part of it go as belonging to the widow? 

A. I couldn’t say. 

Q. Depending, in some cases, you do, and some cases 
you don’t? 

A. That is right. I was told that he purchased the 
property. 

©. But you don’t go into the facts of what funds it 
came from, or anything of that nature? 

A. Well, that she contributed no separate funds; yes. 
Oh, I went into that. I didn’t go half-cocked into it. 

QO. To what extent did you go into that? 

A. I can’t tell. As I recall, 1 questioned her as to 
who contributed the funds for the purchase of this fur- 
niture and who paid the taxes, who paid the insurance, 
and getting a reply that Mr. Ferry did, I made an inven- 
tory and appraised the property that was considered his 
at the time. 

QO. Do you remember examining their income tax 
returns? 

A. No; I do not, because I have no record of it, and 
not having a record I couldn’t say whether I examined 
the income tax returns or not. It was not necessary 
without the data that I wanted. 

©. In other words, you wanted to he able to trace the 
particular dollar into the payment of a particular policy 
of insurance, isn’t that right? [476] 

A. That is what we would do. 
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Q. That is the practice and custom of your office; 
unless money can be earmarked and traced right to the 
dollar, why, you can’t allow anything?’ 

A. Well, hardly that severe. 

Q. But almost that severe, isn’t it? 

A. But pretty strict about it. 

©. Do you recall what that letter was, that last letter 
that Mr. Blum wrote you: 

A. No; except I can tell you what he said in sub 
stance. 

Om Nok yorrdo mot mecd tesco itoit. 1 think maybe 
I don’t want to meet an objection. 

Mr. Mitchell: If counsel wants to know the contents 
of the letter. I am sure the witness remembers it. 

Mr. Robinson: We have a copy of it. We will bring 
it in. 

The Court: They must have a copy of it. 

Mr. Mitchell: Of course. 

The Witness: It was just another promise. 

QO. By Mr. Robinson: You naturally read the entire 
Form /06—is that Exhibit 2° 

Mr. Mitchell: That is Exhibit 2. 

QO. By Mr. Robinson: -—Exhibit 2 in this matter. 
before you made your investigation, didn’t you? 

A. Every item in it on the original form. We get 
the original Form 706. [477] 

Mr. Robinson: I believe that is all. 


Re-Direct Examination 
By Mr. Mitchell: 


Q. Mr. Eddy, how is your office divided? Do you 
specialize in estate tax cases only? A. Yes) Sim. 
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Q. And just what is the set-up of the Internal Revenue 
Office in respect of different types of taxes? 

A. The office embraces the income tax field, audit 
investigation, and it is all under the income tax unit. It 
is divided into the income tax field, audit and investigation, 
and estate tax field, audit and investigation. 

©. Are they separate divisions of the Internal Revenue 
Agent’s office? ma. Yee. 


QO. Has each a separate head? 


mw 


A. No. Well, each has a chief of a group. 

Q. That is what I mean, yes. 

A. But an agent in charge over the whole unit, as an 
income tax unit. 

OQ. Yes. And have you ever had occasion in estate 


tax investigation to look at certain income tax returns! 
my (On, es. 


©. In what instances do you do that? 

A. In cases where we want to trace or determine 
income and how it is split up, or between husband and 
wife [478] or what-not. Wherever it is— 

Q. You answered Mr. Robinson’s question concerning 
an investigation, tracing premiums back to their original 
source, that you could not do that without certain data. 
What data do you refer to now in that answer? 

A. Any data that would be approved under the facts. 
Generally speaking, it is the income tax records, although 
they are infallible. 

QO. You mean they are not infallible? 

A. I mean they are fallible. We just can’t—we get 
those as a means of starting, and bank records, checks, 
canceled checks. 
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©. You said the reason you did not look at the income 
tax returns in this case was because you were waiting for 
certain data? A. Ghat, iste. 

Q. Just what data were you waiting for, and what 
was the source? 

The Court: Now, let him answer one. 

Mr. Mitchell: All right. 


The Court: Let him answer one at a time. What 
data were you waiting for? 

A. Any data that could prove its point. 

The Court: What point? 

QO. By Mr. Mitchell: To whom do you refer when 
you say “he’? [479] 

A. That there was community property and every- 
thing that is contained in that complaint, in that claim 
for refund. I don’t know what data he could furnish. 

QO. I see. That is the data you were waiting for? 

A. That is right. 


Mr. Robinson: On that, before we excuse him, we 
had the matter of that Leslie report. Would you rather 
have me bring the original over from court, Mr. Mitchell ? 

Mr. Mitchell: I don’t know. Do you want to intro- 
duce the Leslie report still? 

Mr. Robinson: It would be excess to use it and it 
seems a shame to take all that time to put in the testi- 
mony, but I believe it should be in the record as far as 
accrued interest items are concerned. 

The Court: Just the report with reference to the 
accrued interest is all you are asking, isn’t it? 

Mr. Robinson: That is right. 
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The Court: Mr. Mitchell, would the evidence end 
there? 
Mr. Mitchell: I just don’t know, your Honor. [480] 


* 2K *K *K ** * *K *x *« 


The Court: I am saying to make your objection, but 
suppose he brings a certified copy here and lets you make 
your objection and the Court permits it to go in. | want 
your objection to be exactly the same as you want it. 
You say you will still object if it is certified? 

Mr. Mitchell: Yes. Not on the ground of the 
foundation, your Honor. 

The Court: That is what I want. 

Mr. Mitchell: The grounds of the objection have 
already been stated. 

The Court: Yes; very fully stated. 

Mr. Mitchell: And counsel offers the copy. I don’t 
object to it on the ground that it is a copy, if he assures 
me it is a true copy. 

ithe Court: Yes. 

Mr. Mitchell: I will object to it on the other grounds 
stated. 

Mr. Robinson: I will offer it again, only that part 
of it, only that portion of the Leslie report that shows 
available for distribution interest and accrued interest. 

The Court: I don’t want all that in the record. If 
you will now make a copy of the parts that you want 
and give a copy to the government, it will be understood, 
then, that [481] that will be admitted subject to the 
objection. 

Mr. Robinson: And subject to anv corrections that 
you might find. 
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QO. By Mr. Mitchell: And, Mr. Eddy, those figures 
just mentioned are correct, are they: 

A. The figures that I gave, yes. That includes income 
and all that; but I want to say this: Those figures are 
not the same figures in that inventory appraisal by Mr. 
Leslie. There is a slight difference. 


©. By Mr. Robinson: Because of the changes already 
in your letter? 


A. That is right. Oh, those figures are correct, 
correct as recommended by me, and I do not exactly agree 
with those. 


Mr. Robinson: May this be withdrawn as an exhibit 
for that purpose? 


* * *K * *K % * * >K 


CATHERINE B. FERRY, 


the plaintiff herein, was recalled and testified further as 
follows: [482] 


Cross-Examination 


(resumed. ) 

Mr. Mitchell: Mr. Reporter, can you find the last 
question that was asked Mrs. Ferry at the end of yes- 
terday’s proceedings? 

(Last previous examination of Mrs. Ferry read by the 
reporter. ) 


By Mr. Mitchell: 
Q. Parcel 34 from the Twin Lakes Park Company. 


Do you recall where the funds came from with which to 
purchase that property? 
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Mr. Robinson: I object to the question as asked and 
answered, 

The Court: Let her answer it again if she can. Do 
you remember ? 

A. That, I take it, was some work of Mr. Ferry, some 
contract he had. 

QO. By Mr. Mitchell: Do you remember when that 
work was done? A. Oh, I wouldn’t remember. 

Q. The deed was dated 1929, October. The deed by 
which Mr. Ferry and you acquired it was dated October 
28, 1929. Does that refresh your memory? 

A. No; 1 wouldn’t remember. 

©. Do you recall whether it was acquired by means 
of a foreclosure, or a mortgage, or trust deed? 

A. Oh, were you waiting for me to answer? [483] 

Mr. Mitchell: I did not hear your answer. 

A. I didn’t answer. Well, I think that was for work. 
Mr. Ferry used to do work and then take some of the 
land for payment. 

QO. Do you remember when the work was done for 
that particular parcel? 

A. Oh, I wouldn’t know; no. Only I would say ’28 
or 9, as far as | could— 

Q. I can’t hear you. 

A. I would say ’28 or 9, as far as I could remember. 

QO. Do you recall now visiting any other properties 
described here in your stipulation of facts with Mr. 


erry? A. What do you mean? This property? 
QO. Yes; the property that you were looking at yes- 
terday, those 38 parcels. A, Ses; 1 reeall. 


©. Which one? 
A. Well, that Watts subdivision, where that was. 
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Q. I call your attention to your estate tax return, 
Exhibit 2, Page A-3, a piece of property which you re- 
turned at $200 value in the Descanso Tract, the south 
50 feet of Lot 13. Do you recall visiting that property 
with Mr. Ferry before it was purchased? 


A. JI think that was in Tujunga. 

Q. That would be north of Glendale? 

A. Yes. [484] 

©. Or in Glendale itself, would it? 

A. No. It would be out. 

Q. Just out of Glendale. You remember that prop- 
erty, do your Powe ves, 


©. But do you remember visiting the property before 
it was purchased? A. Yes; | remember thar 


Q. What do you remember? What funds were used 
to purchase that property? 
A. No; I don’t remember. 


QO. Why did you return that as belonging 100 per cent 
to Mr. Ferry? 

A. Well, I will tell you. Mr. Ferry always fixed out 
my taxes. 

©. This is after Mr. Ferry died when you returned 
it as belonging to him. 

Mr. Robinson: I don’t believe she understands you. 
She thinks you were referring to the income tax. 

Mr. Mitchell: No: I am referring to the estate tax. 

Q. By Mr. Mitchell: You see, this is your estate tax 
return which you verified after Mr. Ferry’s death before 
Vera I. Fay, a notary public, and this is a certified photo- 
static copy of it. You recall signing that, don’t you, 
Mis. Herry? A. Yes: I recall signing it. [485] 
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QO. Probably at your attorney office, at the office of 
your attorney, perhaps? 

A. Ihave always had Mr. Doner (?) fix up the taxes. 
I gave him all the data. 

©. You gave Mr. who: mm, Woner, 

©. The death tax? 

A. Are you talking about the death tax? 

©. I am still talking about the estate tax which is 
the death tax, you know. 

A. And what was the question? 

©. This Descanso property which you reported as 
belonging to Mr. Ferry, and I believe you testified you 
did not know where the funds came from with which 
that was purchased? 

A. Well, it was purchased during his life. 

©. Yes; of course, I understand that. 

A. Well, then, it came from our funds. 

©. You don’t remember what bank account the money 
was drawn on? a No. | dort. 

Q. Or when? Do you remember when the property 
was purchased? A. Not exactly. 

©. How long before he died was that piece of property 
purchased? [486] 

Mr. Robinson: I object to the question as asked and 
answered. She has testified she does not know when it 
was purchased. 

Mr. Mitchell: Iam trying to help her remember. 

The Court: There must be some records to show 
that. I don’t support any witness would know the dates 
of the purchase of 58 pieces of property. 
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QO. By Mr. Mitchell: I will ask the question this 
way, then: Was it purchased before July, 1927? 

A. Well, I couldn’t say because we had, I think, sev- 
eral lots in there and I wouldn’t be able to say whether 
this was. 

©. It may have been purchased before, or it may have 
been purchased after? A. Yes. 

©. Now I ask you why you reported in your return, 
this death tax return, that it belonged 100 per cent to 
Mr. Ferry, instead of half to him and half to you? 

Mr. Robinson: May I ask a question on voir dire? 

Mr. Mitchell: JI don’t think it is necessary on this 
question, your Honor, on voir dire. 

The Court: I don’t know what the question is. I will 
permit the question to see whether it is proper. 

Q. By Mr. Robinson: Do you know why any figures 
that are in that entire return were put in there? 

A. In this tax? [487] 

Q. Federal estate tax return? 

A. Why they were put in? 

Mr. Mitchell: I will withdraw that question. 

The Court: All right. 

QO. By Mr. Mitehell: “Mrs. Ferry, after Mr. Hen 
died did you employ a firm of attorneys to help you in 
the probate of his estate and the matter of his estate tax, 
the death tax? Ay “Yes; I did. 

Q. What firm did you employ: 

A. Freston and Files. 

Q. And Mr. Wetzler who is sitting here handled 
the matter for you” ; 

A. Mr. Wetzler handled all the matters. 
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Q. Did you give him all of the information concerning 
the estate at that time, the property that belonged to Mr. 
Ferry? A. Yes; we did. 

Q. Was this one of the pieces that you turned over 
to him as belonging to Mr. Ferry? 

A. I guess it was. I couldn’t turn any other over 
only what— 

©. You told your attorneys, then, that you and Mr. 
Ferry were partners and he owned half and you owned 
half, didn’t you? 

A. Yes; I told them half was mine. [488] 

©. And you told them, of course, that you and Mr. 
Ferry had entered into a partnership agreement in 1906? 

A. No; not at that time because— 

©. When did you tell them that the partnership agree- 
ment had been entered into? 

A. Well, the first one that ever asked me was Mr. 
Robinson. 

©. And when was that? 

A. About eight weeks ago, or something. 

Q. Why didn’t you tell Mr. Wetzler? 

A. Well, I never thought of it as important, because 
I thought the trusts all took care of that. What was in 
the trusts was half mine. 

Q. Did you think that this Descanso lot was in the 
trust? A. Well, I wouldn’t say that. I mean— 

©. Did you know that it was not in the trust? 

A. Well, I don’t really remember that lot now. I 
can’t answer definitely. 

©. You thought the declarations of trusts created a 
partnership; is that what you mean? 

A. No. I mean that I thought that was the—well, 
I would say, to witness that we were partners. 
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Mr. Mitchell: Will you read that answer? 

(Answer read by the reporter.) 

A. I never even thought of telling our conversation 
[489] until Mr. Robinson asked me. 

©. What did he ask your 

A. If I could remember back any conversations. 

Mr. Mitchell: I see. Will you read the first part of 
that answer, please, to the previous question, Mr. Re- 
porter? 

(Record read by the reporter as requested. ) 

Mr. Mitchell: I will ask now for a certified copy of 
Mr. Ferry’s will. We offer into evidence a photostatic 
copy of the decedent’s will, Peter L. Ferry’s will, dated 
May 10, 1930, a certified copy, or this is a photostat of 
the certified copy, certified by L. E. Lampton, Clerk of 
the Superior Court of Los Angeles County, California, 
filed July 8, 1935, admitted to probate July 31, 1935, and. 
the certificate is dated June 1, 1936. 


x 2 2K * * * 2 xx x 


The Clerk: That will be Government’s Exhibit C, in 
[490] evidence. 


(Thereupon, the document referred to was marked 
Government’s Exhibit C, and received in evidence. ) 


{[Note: Defendant’s Exhibit C will be found in the 
Book of Exhibits at page 847. | 


OQ. By Mr. Mitchell: I hand you, Mrs. Ferry, De- 
fendant’s Exhibit C, which purports to be a certified 
copy of Mr. Ferry’s will. The will is dated May 10, 
1930. Did you make out a will at the samme time in 
practically the same language as that? A. Yes, sir. 
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OQ. Will you take your time and read it over and see 
the date and so on? | 

Mr. Robinson: I object to the question as being com- 
pound. 

The Court: Well, I think the witness understands it. 

Mr. Robinson: JI further object to the question upon 
the ground it is not the best evidence. 

Mr. Mitchell: Evidence of what? 

The Court: Of her will. 

Mr. Robinson: You have asked her for her will, if her 
will has the same contents as this one. 

Mr. Mitchell: I will merely ask her whether she made 
one out at the same time. I will withdraw the former 
question. 

The Witness: Are you waiting for my answer? 

Mr. Mitchell: Yes. 


©. Did you make out a will? Do you notice the date? 

A. Yes; May, 1930. [491] 

QO. May 10, 1930? pu Yes. 

Q. All right. Now you may answer. 

A. Yes; I did. 

©. And where is that will? 

A. Well, I guess it is destroyed that I made out. 

Q. Have you made another one since then? 

ey Ses) 

Q. Then you always destroy the old will when you 
make a new one? ay es. 

QO. I believe you testified yesterday? A. Yes 
[492] 


* * * * * ss »* * * 
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Q. By Mr. Mitchell: To the best of your ability 
what were the contents of the will? 

A. That I would leave to him whatever interests 
I had. 

Q. Who drew the will; who typed it, prepared it? 

A. I couldn't say. 

Q. When did you first see that will and how did you 
happen to see that will, in the first place? Where did 
you get it? 

A. Well, we were getting ready to take a trip. 

Q. In May, 1930? 

A. Yes. And I remember him bringing in these 
wills. 

Q. Mr. Ferry brought the two wills into the home, 
you mean to your home? ee Nes: 

Q. Did you read his will before he signed it? 

A. Well, I always read everything, but I can’t say 
I really understood everything I read. 

Q. You understood your will, didn’t you, that you 
made? A. Yes. 

Q. You can’t recall anything except that you willed 
him your half of partnership property, is that right? 

A. That is right. 

Q. And you did will him half of your partnership 
property. Did you call it “partnership property” in the 
will? [493] A. I wouldn’t remember. 

QO. You will note that Mr. Ferry—I will try to refresh 
your memory—Mr. Ferry declared, in the second para- 
graph of his will: ‘‘T declare that all property now owned 
or possessed by me is community property of myself and 
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ny eee Cd EINE BB. FERRY, *~ ~ e Did 
your will contain a provision like that second paragraph? 

A. Well, I wouldn’t be able to say, because I don't 
remember. 

Q. Did you name your children in the will? 

A. Yes; I would name my children. 

QO. I will ask you then, what the difference was be- 
tween your will and his will, if any, outside of the name 
of the beneficiary or devisee and legatee? When I say 
that I mean, for example, Mr. Ferry leaves everything 
“to my wife, CATHERINE B. FERRY, and 1 hereby 
give, devise and bequeath to my said wife,” all property, 
etc. What difference was there between them? 

A. I wouldn’t know as there would be any. I wouldn't 
think there would be any difference, as much as I re- 
member. 

Q. Except he was named, you should think they were 
in probably the same language that he used in his will, 
don’t you think? A. Yes; I would think so. 

OQ. Who is Fred H. Bushel, of Glendale, 1847 Lake 
Street, who signed the will as a witness? [494] 

That is a man that worked for Mr. Ferry. 

And H. M. Ehrke? He resided in Verdugo City. 
He was also an employee of Mr. Ferry’s. 

Did those two gentlemen also witness your will? 
Wes 

Was your will shorter or longer than this will, 
or the same length? 


O FIO POY 


A. I think it was about the same, as far as I re- 
member. | 

©. About the same length; but you don’t remember 
who drew these two wills? i Noel doit, 
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Q. Do you recall the will now that was made in 1919, 
or the two wills that Mr. Ferry made at that time? 

Mr. Robinson: 1918. 

“Mr. “Mitchell: Or, 1918. Thank you for the ¥eer- 
rection, 

Q. Those two wills, did they read about practically 
the same, each one? 

A. Yes. Well, I don't remember, but I would think 
they would read the same. 

©. Was your will which was signed at the same time 
as this will, defendant’s Exhibit C, in effect at the time 
when Mr. Ferry died? TNE AS. 

Q. You are sure that that will was destroyed? 

A. Mine? 

Q. Yes. [495] A. Yes; because I— 

©. When was it destroyed? Excuse me. Go ahead 
and finish your answer. 

A. Well, I haven’t seen it around and when I made 
the new, I just imagine we destroyed the old one. 

QO. Over the week-end will you please make a search 
and endeavor to find it, and if you can, bring it in with 
you next Tuesday morning? 

A. I will, but Iam almost sure I won’t find it because 
I have my later will. I know where it is. 

Q. Did you, at the time you conferred with Mr. 
Wetzler concerning the death tax, tell him some of the 
premiums which went to pay for life insurance on the 
life of Mr. Ferry, that a portion of the premiums were 
paid with your separate funds? [496] 


* * 2k 2 > * * * x 


A. With my separate funds? 
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©. By Mr. Mitchell: Yes; any separate tunds that 
belonged to you personally outright. 

A. Well, I just took in everything and told him, and 
I just don’t remember. 

©. You don’t remember whether you told him that 
or not? A. I don’t really know. 

Q. What is the last? 

A. I couldn’t say. I can’t remember. I just remem- 
ber of going in and giving him all the details. 

©. At the time you were sent to the office of Ralph W. 
[497 | Smith and Claude I. Parker, whom did you contact 
- in that office, if anyone, regarding your claim for refund 
that was filed in this case? 

Mr. Robinson: I object to the question as assuming 
facts not in evidence. 

Q. By Mr. Mitchell: Well, were you ever in the office 
of Claude I. Parker and Ralph W. Smith? Ralph E. 
Smith, is it? 

Mr. Robinson: Ralph W. 

Mr. Mitchell: W. 

A. I have been in the last two months. 

©. Only during the last two months? 

A. I can’t remember of being there other than the 
last two months. 


x x * * * 2 * * * 


QO. By Mr. Mitchell: Do you remember receiving 
some letters from Washington, Mrs. Ferry, about this 
date, shortly after August 4, 1937, addressed to you at 
your North Chevy Chase, Glendale, home, from D. S. 
Bliss, Deputy Commissioner in Washington, D. C.? 

A. Well, I wouldn’t remember the date but I re- 
member [498] getting— 
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©. Some letters. What did you do with those letters: 

A. Well, I guess I have them. 

Q. You still have them; you did not turn them over 
to your attorney? 

A. All of them, 1 may have turned them over. 

Q. Who was your attorney at the time in 1937? 

Mr. Robinson: I object to the question as incompetent, 
irrelevant and immaterial. The question neither tends 
to prove nor disprove any issues in this case. The letter 
came to Mrs. Ferry and I have it in my possession now, 
and here is the letter. How it got there is immaterial. 

Mr. Mitchell: And B and C? 

©. You do not recall to whom that you turned that 
letter over that your counsel has just handed to me, that is, 
originally ° A. Iedon’t recall. 

Q. Do you recall what you did with any of the letters? 

Will counsel stipulate that she turned them over to 
her attorney? 

Mr. Robinson: I don’t know. I know the attorney 
has them now. I don’t want to stipulate to immaterial 
facts. 

Mr. Mitchell: Are you associated in this case, Mr. 
Wetzler ? 

Mr. Wetzler: I aim not an attormey of record ms fir 
as I know. [am the attorney for the estate. [499] 

Mr. Mitchell: I don’t like to go to the trouble of 
putting you on the stand. Jf you know what the facts 
are, it may save us a lot of time. 

Mr. Wetzler: I can make my statement and then 
counsel can stipulate to it. Naturally, any documents per- 
taining to the estate would be forwarded to Mrs. Ferry 
and Mrs. Ferry would forward to me, because obviously 
she was unfamiliar with it. 
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The Witness: It may be that my son had taken them 
in. He always helped me out on this matter. 

Mr. Wetzler: Of course, ordinarily the government 
sent documents to me. Why they would send it directly to 
her, I don’t know. But I know it would be sent to me 
immediately after it was received. 

Q. By Mr. Mitchell: Do you know a lawyer in 
Claude I. Parker’s office by the name of Mr. Blum, 
B-l-u-m? Did you ever meet him? 

A. I had some letters and— 

©. Letters from him? 

A. I think I did, but I don’t remember meeting him. 


©. You never discussed this with him? 

A. My sons took care of some of those matters for 
me. 

Mr. Mitchell: When will James be back? 

Mr. Robinson: Mrs. Ferry will know. 

The Witness: I think the middle of June. 

QO. By Mr. Mitchell: I call your attention to the 
{500] refund claim that is open before you at this time, 
Exhibit E attached to the stipulation of facts, and ask 
you whether you ever saw the original of that? 

Mr. Robinson: Mr. Mitchell, are you questioning her 
signature? 

Mr. Mitchell: Her signature does not appear on it, 
don’t think, 


YH 


Mr. Robinson: On the original refund claim? 
Mr. Mitchell: On the exhibit. 


Mr. Robinson: (Indicating on document to Mr. 
Mitchell. ) 


Mr. Mitchell: Excuse me. Her signature is here. 
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Q. Will you examine that, please, Mrs. Ferry, and see 
if you recall signing it, and where you signed it: 

Mr. Robinson: I will stipulate, Mr. Mitchell, that it 
was not signed in the office of Freston and Files, nor the 
office of Claude I. Parker and Ralph W. Smith. 

O. By Mr. Mitchell: Do you know who Hermina 
M. Hannam, the notary public who took your affidavit is? 

A. Yes. She is at the First National, or she was 
then at the First National Bank of Glendale. 

Does that refresh your memory? Po Bes 
As to the place where you signed it? 
Nes. 


How did you happen to have it in your possession? 


P10 FOO 


My son may have brought it, or 1t may have come 
[501] through the mail. 

Q. You read it, of course, before you swore to it, 
did you? A. Yes. 

QO. Did you notice that it contained no reference to a 
partnership agreement between yourself and your hus- 
band, the refund claim? 

A. I never did think of it in that way. 

QO. You were not surprised that it was not in there, 
were you, at the time? 

A. Well, I couldn’t say that I was surprised. 

Q. Did it occur to you at all when you read it that 
it had been omitted? Did that enter your head at all at 
the time? A. No: a didimt., 

Q. I will ask you now whether you were surprised 
when you read the refund claim because it contains no 
statement to the effect that some or part of the premiums 
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for the life insurance upon the life of Mr. Ferry were 
paid with your separate funds? 

A. I just don’t understand the question. 

Q. I might state it this way: the refund claim states 
that the premiums, some of the premiums, a portion of the 
premiums on the life insurance policies were paid with 
community funds acquired since July 29, 1927. It does 


not contain a statement that any of the premiums were - 


paid [502] with your separate funds. Did that fact sur- 
prise you, the omission? 

Mr. Robinson: I am going to object to the question 
as calling for a conclusion of the witness, incompetent, 
irrelevant and immaterial whether or not she was sur- 
prised. 

The Court: I think that is true. I do not see what 
you can make of her surprise. 

Q. By Mr. Mitchell: I will ask you why, then, you 
did not make the correction before verifying it? Did 
you know what the claim was to be used for? You read 
it, of course? 

A. Yes; I read it and my son would read it with me 
and when I think he thought it was all right, I would 
depend more on him than on my own judgment. 

Q. You did not suggest to your attorneys that it be 
changed in any way, shape or form, did you? 

ae Io; 

Q. Do you recall your interviews or interview with 
Mr. Eddy, who was on the stand this afternoon and this 
morning, a revenue agent? 

A. I remember of him being at my home; yes. 

Q. Did you tell Mr. Eddy at the time he called in 
December, *36, or January. ’3/—did you tell him that 
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you and your husband had entered into a partnership 
contract at any time, or a partnership agreement? 

The Court: Now, Mr. Mitchell, is this cross exaamina- 
tion? [503] 

Mr. Mitchell: This is cross examination, your Honor. 
[504] 


* * * * * * * *K * 


Q. I hand you a return here for the calendar year 
1928, your exhibit No. 46, of income received by you 
in 1928. Did you ever file an income tax return before 
the year 1928, before this one? 

A. Well, I wouldn’t remember. 

Q. You just don’t remember? A. No. 

©. Why don’t you remember, Mrs. Ferry? Do you 
remember [507] you filed one for 1942? 

A. Income? Oh, yes; I surely did. 


QO. In 1941? A. Yes, 
O. And ’40? A. Yes. 
©. And “30? 


A. I do remember ever since Mr. Ferry died, because 
I had more responsibility in getting them prepared. 

Q. You paid little attention to it before that? 

A. No. He attended to most all of that. 

Q. I see, he did all of that. He would bring you the 
return and ask you to sign it? A. Yes. 

QO. That was always done before his death? 

A. He would always have me read it, even if I didn’t 
understand it. 

Q. It was not until after his death that you took the 
responsibility yourself? =. Mo; 


* ** ok ** * * * * * 
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Q. Did you file a gift tax return in 1925, at the time 


the first four trusts were created? [508] 
No. 
I can’t hear. 


Not that I ever remember of signing. 


BO POP 


You referred to many deposits made in certain 
Hathles, and I believe you stated that you had the right to 
draw on some of those bank accounts? A. Yes. 


©. And that certain checks received from the trust 
companies under the trusts were deposited in those banks? 
mr Mies. 


Q. Did you ever draw a check on the joint tenancy 
account, or those joint tenancy accounts to pay—I believe 
you said that any checks received, Mr. Ferry had a rule 
that they had to be deposited? 

A. Yes; that nothing was ever—a check was never 
to be taken and cashed. 


Q. It was not to be cashed; it was to be taken and 
deposited. Then what would you do? Draw a check 
on the account? A. Yes. [509] 

©. Wherein it was deposited? A. Yes. 


Q. And for what purpose did you draw checks? 
Did you draw checks to buy food, cash checks to buy 
food? 

A. Yes; and I remember paying some of the in- 
surance. 

Q. Did you draw any checks to pay for the upkeep 
of the home? A. Yes. 

Q. And did you keep a record of your half that went 
for that purpose and Mr. Ferry’s half that went for that 
purpose ? Ae Woe id didnt. 
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Q. In other words, you used both halves? 
ee co, 
QO. And is the same true when you went to buy 


clothing for the children and yourself? Ay ites 
[510] 
* * x * * x * * x 


Q. By Mr. Mitchell: I ask you whether Mr. Ferry 
ever objected to that, or was that an understanding be- 
tween your A. Objected to what? 

QO. Or did he ever object to the fact that you were 
using half of your funds to spend on the family expenses? 

Mr. Robinson: I object to that question as calling for 
a conclusion of the witness. It does not show which half 
of the funds she was using. She testified she drew checks. 

Mr. Mitchell: On both halves. 

Mr. Robinson: On the back account. It speaks for 
itself. 

The Court: Can you get any more out of it, Mr. 
Mitchell? The money was deposited in the bank and they 
drew checks against it. What more can you do about it? 

Mr. Mitchell: My thought is to determine whether or 
not the decedent’s obligations, personal obligations, were 
paid out of both halves of the fund which this plaintiff 
claims were owned by her as her separate property. 

The Court: Why, yes; she says that. She says they 
issued checks to pay all these bills and they came out of 
that account. I don’t know what more you can get out 
of that. 

Q. By Mr. Mitchell: There was no limitation to the 
amount that could be spent for discharging Mr. Ferry’s 
obligations, was there? | 

A. Of what limit do you mean? 
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Any amount, in amount? [511] A. No. 
You never questioned what he spent, did you? 
No. 
To satisfy his obligations, financial obligations? 
No. 
And that is true of the money spent to educate 
the Eicnca when they were under 21? 

A. Well, it all came out of our funds. 

Q. And no division made, that is, is was not all 
charged to him? A. No. 

Q. You had no objection to this.zule about depositing 
all checks in the bank, did you? 

A. None whatever. 

©. Whether they were checks made to you or checks 


oe ae 


made to him? nee Neo, 
©. You never protested? A. No. 
QO. To him about it? A. No. 


Mr. Mitchell: I think that is all of the cross examina- 

tion. 
Re-Direct Examination 

By Mr. Robinson: 

©. Mrs. Ferry, regarding all these transactions that 
[512] you have had with the office of Freston & Files, 
and Mr.“Wetzler and the office of Claude I. Parker and 
Ralph W. Smith and with Mr. Blum or myself, have 
you more or less left all the legal matters up to your 
attorneys _lesumely shave. ||) boi 

* x * x * * x * * 

Los Angeles, California. Monday, June 7, 1943. 
10:00 a. m. 

(Case called and announced ready.) 

Mr. Mitchell: Mr. Burkey, will you take the stand, 
please? 
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NOEL A. BURKEY, 


called as a witness by and on behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 

The Clerk: Your full name? 

The Witness: Noel A. Burkey. 


Direct Examination 
By Mr. Mitchell: 
-Q. Mr. Burkey, are you an Internal Revenue agent in 
the estate office and gift tax division in the Los An- 
geles officer A, fivam. 

Q. How long have you been in that office as revenue 
agent, the Los Angeles officer A. Since 1926. 

Q. And have been so specializing in estate and gift 
taxes during that period? A. I have. 

Q. I hand you, Mr. Burkey,—counsel is examining 
the document—by the way, are you a conferee in that 
office? A. I am. 

Q. Were you during the year 1940? [515] 

A. Yes, sir. 

QO. Did you ever hold a hearing as a conferee in the 
matter of the refund claim of Peter L. Ferry, Decedent? 

A, YeSasite 

Q. J hand you, Mr. Burkey, packet of papers, letter- 
size, the top sheet of which is dated in type “January 30, 
1937”, entitled in the upper left hand corner “MT-ET 
District of 6th California Estate of Peter Ferry Date 
of death: June 16, 1935,” and signed “George D.- 
Martin,” in the lower right hand corner of the top page. 
“George D. Martin, Internal Revenue Agent in Charge.” 
The last document in this packet of papers is a letter 
addressed to Catherine B. Ferry, Executrix, 3030 N. 
Chevy Chase, Glendale, California, dated October 18, 
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1940, consisting of two pages and signed “Guy T. Helver- 
ing Commissioner.” And I ask you whether you recog- 
nize these documents? A. They are our office file. 

QO. Are they the official files of your officer 

A. Yes, sir. 
Q. Always retained by your office in such cases? 

A. Yes, sir. 

Mr. Mitchell: We offer this document into evidence 
as Defendant’s next exhibit in order. 

Mr. Robinson: May I ask a question on voir dire? 

The Court: Yes. | 

Mr. Mitchell: Yes. [516] 

QO. By Mr. Robinson: ‘These documents are almost 
all carbon copies, are they riot? 

A. Almost all, perhaps. 


* * * *x * 2 * 2K 


©. By Mr. Mitchell: Are these the confidential files 
that are customarily kept by the Internal Revenue agent 
in Los Angeles? [517] 


* 2 * * x * x * 2 
The Witness: Yes. 
* x * * x * * * * 


Mr. Mitchell: I will withdraw that question. And [| 
might state, in answer to counsel’s objection to the offer, 
that the purpose, of course, is to establish that the new 
contentions and grounds raised at the trial were not con- 
sidered by the Commissioner; and that the position of 
[518] plaintiff that the Commissioner, through any of 
his agents, has waived the variance between the refund 
claim anl the suit by considering these new grounds, does 
not exist; that is, that the new questions were not con- 
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sidered by the department and the defense of the variance 
thereby waived. And in order to do that it is necessary, 
of course, to prove a negative fact, to introduce all of the 
files in this case. Whether they are the files of the techni- 
cal staff, whether they are the files of the revenue agent, 
or whether they are the files from the Commissioner’s 
office in Washington, all will have to be introduced to 
negative the contention now made by the plaintiff that 
the defense of variance was waived by the Commissioner. 

The Court: Mr. Mitchell, what evidence on the part 
of the plaintiff is there here that the Commissioner 
waived that? Ido not recall any testimony on the part ot 
the plaintiff. 

Mr. Mitchell: Counsel has not stated the purpose of 
his various offers and has not been compelled to do so. 
Ordinarily the argument in support of—if counsel will 
state now in open court that he will make no contention 
in his brief, after trial, or at any other time in this case, 
that the Commissioner waived the contentions made by 
defense counsel in this case throughout the trial of this 
case, objecting to offers and motions to strike, this evi- 
dence naturally will be wholly unnecessary. [519] 

The Court: The point is, I do not recall any testimony, 
Mr. Mitchell, that has been tendered here by the plaintiff 
that the matters that you are mentioning were considered 
by the Commissioner. We have the Commissioner’s let- 
ters, they are clear, and that is all that we have, and they 
state the grounds upon which he decided these questions. 
We did have a question here as to whether or not income 
was included and that was all clarified by showing that the 
Commissioner—and also testimony of the Government— 
considered, in my opinion, the income and the corpus itself 
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as “corpus.” There is no question about that in my mind, 
from the standpoint of the figures put down; and we had 
the two questions determined in the matter and he fixed 
the total amount in that. Whether you call it a waiver, 
or acquiescence, or consent, or what you call it, that is 
the only one. I do not know of any other position here 
where the Commissioner has considered these other mat- 
ters which you are now mentioning. If there is, I would 
like to have it pointed out to me because there is not in 
my notes. 

Mr. Mitchell: JI am inclined to agree with your Honor, 
but I have no assurance that counsel will not argue that 
they have been waived, perhaps, by me. I don’t know. 
Here are his new contentions: First, that there was a 
partnership agreement between the spouses. 

The Court: Yes. 

Mr. Mitchell: Second, that the income on hand in the 
[520] trust at the time of death belonged to the benefi- 
claries and was not a part of the taxable estate; and third, 
that separate funds of the wife were used to pay insur- 
ance premiums. : 

Those three contentions are not stated in the refund 
claim; and if counsel will state that he will not rely upon 
waiver, at any time in this case, of the variance between 
the present contentions and the contentions made before the 
refund claim was rejected, J will not and I might not have 
to offer this evidence, of course. The fact that they were 
not considered by the Commissioner is very material in 
view of those facts. Evidence has gone into the record 
now in this suit and by this record as to prove the negative 
—this record is offered to prove the negative fact, that 
none of those ultimate facts were called to the attention 
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of any agent of the Government before this suit was com- 
menced. They are very voluminous and it is the first 
time in my experience that I ever felt it necessary to intro- 
duce the confidential records of the Government; but in 
view of the evidence that has gone into the record, I deem 
it my duty to offer it. 

I might state that the penciled notations are not offered 
as part of the record. They are penciled notations made 
by me before J thought or knew that it would be necessary 
to offer the file. I might also add that the record is not 
offered for the purpose of proving the truth of any of the 
facts recited. 

(The Court examined proffered domuments.) [521] 

x * * * * * x * * 

The Court: No; between Melcher, Head, Estate Tax 
Division. 

x* x * * * * * * * 

I will admit the exhibit for the limited purpose offered, 
that the confidential files do not show that there was any 
discussion by the Commissioner of the grounds suggested 
by counsel. 

However, as I state again, I do not recall any evidence 
in the plaintiff's case, but for that limited purpose the 
exhibit will be admitted. Proceed. That will be De- 
fendant’s [522] Exhibit D. 


(The document referred to was marked as Defendant’s 
Exhibit D, and was received in evidence. ) 


[Note: Defendant’s Exhibit D will be found in the 
Book of Exhibits at page 849. | 
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OQ. By Mr. Mitchell: I call your attention, Mr. Bur- 
key, to document entitled “Report of Hearing’, dated 
“Los Angeles, California, June 19, 1940,” and ask 
whether you were the author of this report of hearing? 

A. I was. 

Q. Do you recall that hearing? ER NGES, AGiht: 

©. Who was present at the hearing? 

A. The hearing was first set and Mr. Blum and 
Ralph Smith were attorneys of record, and it was re- 
quested that the hearing be postponed to a time certain 
and it was, and at that time certain Mr. Blum asked that 
the case be considered on the record. 

©. What record did you have before you at that time? 

A. The claim for refund, the report of the investigat- 
ing officer and— 

©. Did you have before you the estate tax return? 

A. Yes, yes. 

©. Did you have before you the protest which is at- 
tached to the file, the 1940 protest? 

A. You are referring to the one that was filed pre- 
viously to the date of this order or shortly prior to the 
date of this order? [523] 

©. No. [am speaking of the protest dated April 5, 
1940. A. Yes, sir. 

QO. And what else, if anything, did you have before 
you at the time? 

A. The report of the investigating officer. 

QO. Who was the investigating officer, or do you recall? 

A. Mr. Eddy. 

©. Who attended this conference? Did Mr. Blum 
attend ? 

A. No. As I stated, there was no conference. It 
was waived. 
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Mr. Robinson: I move to strike “it was waived” from 
the record, being a conclusion. 
The Witness: All right. 


O. By Mr. Mitchell: Just give us the approximate 
time [524] of this conversation with Mr. Blum. 

A. Well, at 10:00 a. m. Tuesday, May 21, 1940, at 
the time at which the hearing was to be had, Mr. Blum 
asked that it be continued— 

Q. Now, wait a minute. Where was he and where 
were you when that question was asked? 

I think that was over a telephone. 

All right. 

I was in the Federal Building. 

Do you know Mr. Blum’s voice? 

Oh, yes. 

r. Robinson: O.K. 

By Mr. Mitchell: All right. Now state the con- 
versation, please. 

A. He said that at that time he was busy and could 
not appear at the hearing and asked that it be continued 
until the 22nd. 

Q. Of the same month? 

A. Of the same month; and his request was granted, 
but on the 22nd he called by telephone, stating that he de- 
sired the case to be considered on the record as submitted. 
And due to our practice. we must have a hearing, but he 
said he would waive that formal hearing. 


CGereoro-r 


Q. Did you ever have an informal hearing— 
A. That was the one. 
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Q. —with Mr. Blum? [525] 
A. No, no. I would say no. 


* x 2K * *K K ok * 5 


Q. By Mr. Mitchell: Do you recall the last question 
[526] or would you like to have it read? 

A. It was, I think the question was, whether or not 
Mr. Blum submitted any evidence relating to an alleged 
partnership agreement between husband and wife. 

Q. That is right. 


* * * 2k 2* * 2k * nS 


Q. By Mr. Mitchell: There was no conversation, was 
there, Mr. Burkey, other than what you have related or 
have testified to? 

A. That is all. I am sure that is all, because, you see, 
had there been any— [527] 


* * * * x * * * 2 


The Witness: At each of these conference hearings, 
even though new evidence—evidence not previously in the 
file appeared in the protest or in the claim for refund, 
if that new evidence was even intimated by counsel, 
assume that he would say “I have got evidence touching 
so and so I want to submit,” we would hold the case up 
until he submitted that; and I am sure that he said noth- 
ing to me about a partnership agreement between the 
husband and wife. Had he done so I am sure I would 
have developed it at that time. 

©. By Mr. Mitchell: By investigation, you mean? 

A. By a new investigation. Probably it would have 
been directed to Mr. Eddy to check into that theory of a 
partnership. 
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The Court: Yes. And, Mr. Mitchell, is there any 
evidence here? Mrs. Ferry herself has stated that the 
first time she mentioned that was some eight weeks before 
this trial. 

Mr. Mitchell: I believe that is correct, your Honor. 

The Court: So I do not believe we need to go into 
that. 

Mr. Mitchell: All right. [528] 

©. By Mr. Mitchell: Was any contention made by 
Mr. Blum that the cash on hand 1n the trusts at the time 
of Mr. Ferry’s death were not includable in the gross 
estate because they belonged to the beneficiaries? 

Mr. Robinson: I object to the question. The record 
is in and the evidence, and they speak for themselves. 
Mr. Burkey has testified he had no further conversations, 
which shows he relied entirely on the record. That record 
will speak for itself as to what it 1s. 

The Court: Now read the question, Mr. Reporter. 

Mr. Mitchell: I am attempting to prove a negative 
fact, your Honor, and I think the specific question is per- 
missible. JI asked the same question of Mr. Eddy and 
the witness was permitted to answer over counsel's ob- 
jection. 

The Court: Was there any testimony here on the 
part of the plaintiff that Mr. Blum had made such a 
request? I do not remember it. 

Mr. Mitchell: No, your Honor: but evidence was 
introduced as to the amount of cash on hand at the time 
of Mr. Ferry’s death. 

Dhe Court: That ts’ rigine 

Mr. Mitchell: And counsel, naturally, is now going to 
contend that it is not includable in the gross estate be- 
cause it belonged to the beneficiaries. 
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The Court: Aren’t we bound by the two instruments, 
the claim and the amendment to the claim? Can we read 
anything [529] into them that 1s not there? 


Mr. Mitchell: No; I don’t think we can, your Honor, 
but that can be waived. Even though it is not mentioned 
in the claim and not mentioned in an amended claim, if 
any, the Commissioner can waive the absence of such 
ground in the claim, and this evidence goes to establish 
that it was not waived. I can waive it. The Govern- 
ment actually, during the course of the trial, can waive it, 
and in the absence of objection it would have been waived. 


I desire to plug in the loopholes and establish that it 
was not waived by any agent of the Government at any 
time who had anything to do with this case. 


The Court: Yes. That gets back to the point of 
where is the contention or where is the communication 
from the Commissioner or from yourself or any of the 
agents that it had been waived. First, that it had been 
claimed; and secondly, that it had been waived. 

Mr. Mitchell: I can’t get counsel to commit himself 
as to whether or not he is going to contend that it was 
waived. Naturally, I— 

The Court: I am not interested in counsel’s conten- 
tion. J am interested in just the evidence that has been 
presented, Mr. Mitchell. 

Mr. Mitchell: Very well. 

* * * * * * * * x 


Q. By Mr. Mitchell: I will ask you this question, 
Mr. [530] Burkey: At the time you had this matter 
under consideration as a conferee were any facts called to 
your attention relating to the separate ownership by Mrs. 
Ferry of any of the funds that went to pay life insurance 
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premiums—separate ownership as distinct from com- 
munity ownership? 

A. Nothing, excepting those statements relating to 
those matters in the protest, in the claim for refund, and 
the agent’s report. 

Q. That is all? 

A. That is all. There was no specific evidence— 
there was no evidence of those matters as submitted by 
Mr. Bium at the time of hearing. 

Mr. Robinson: I move to strike everywhere the word 
“evidence” appears, unless we can agree they are facts. 

QO. By Mr. Mitchell: I am referring to facts called 
to your attention. 

The Court specs qiliseeacie: 

The Witness: The answer would be the same. 

The Court: All right. 

Mr. Mitchell: I think that is all. 


Cross-Examination 
By Mr. Robinson: 


QO. Mr. Burkey, either prior to the hearing or prior 
to your rendering your memorandum decision in_ this 
matter, you naturally read the protest in this matter, didn’t 
you? AY” Ves. [ouarl 

©. That is, the protest dated in 1940? A. Yes. 

Q. Dated April 5, 1940, apparently was received by 
your office on April 4, 1940. Did you also, by any 
chance, read the protest dated October 29, 1937? Read 
the language in paragraph third, on page 2 of this protest. 
and see if it refreshes your recollection. 

A. I have no independent recollection of it. 

©. However, don’t you believe that in view of the 
reference on page 2 of the protest of April 5, 1940, that 
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you not only read, but you also considered the protest of 
August 4, 1937—-1 mean of October 29, 1937? 

A. What were the issues raised in that early protest? 

The Court: You examine it with counsel there. 

The Witness: Were they the same as they were here? 

The Court: No. 

Mr. Robinson: I will ask you, Mr. Mitchell, to pro- 
duce the protest of October 29, 1937. 

Mr. Mitchell: That will be produced as soon as the 
files arrive from Washington, Mr. Robinson. 

The Witness: Evidently and apparently that was not 
in the file at that time. 

Q. By Mr. Robinson: Are you changing your testi- | 
mony now? 

A. I mean it was not a part of this file. That 
protest — 

QO. I say, the protest of 1937 was not in the file and 
[532] therefore you did not consider it? 

A. It may be it was not. 

©. Do you mean you rendered your decision without 
considering— 

A. No. I will tell you, when that claim came tn we 
would get the administrative file from Washington and 
that would have been in there and I read it. That 1s a 
fact: I would study everything in that record. 


Q. You read the protest of October 29, 1937? 

A. Wesesir: 

©. And considered that? 

ye Naess, ‘ because that was in the administrative 


file and we cae have to do that. 
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Q. Did you take into consideration in rendering your 
decision in this matter the separate income of Mrs. Ferry 
for all years from 1927 to 1935, inclusive? 

A. The amounts ot that income was neither proven 
nor shown to have been invested in any of the property 
in this estate. 

Q. But you did take into consideration the fact that 
she had had separate income throughout these years, isn’t 
that right? | 

A. It was alleged that she had, but the amounts— 

Q. But you did not get confirmation of the amounts? 

A. No. 

©. But you knew that the contention was being made 
that [533] she had separate income? 

A. That is right. 

QM. And that this separate income had gone towards 
the contribution towards the trusts and also towards the 
insurance policies, isnt that right? 

A. This claimed that it was, but that was the trouble 
with the case, that there was income from her—well, 
from the community, that went into the life insurance 
policies and— 

@. Did you— 

Mr. Mitchell: Just a minute. I don’t think the wit- 
ness is finished. 

Mr. Robinson: Oh, Iam sorry, lam sorry. I did not 
mean to interrupt you. Mr. Burkey. 

The Court: Give the witness the last few words of his 
answer. 

(The record was read by the reporter. ) 


The Witness: There was no evidence showing— 


vs. Catherine B. Ferry, etc. 335 


(Testimony of Noel A. Burkey ) 


QO. By Mr. Robinson: You mean “facts” by the 
“evidence”, is that right? 

A. No facts showing, in the first place, how much 
there was and how much went into these insurance policies 
or in any other property that was included in the gross 
estate. 

Q. For example, as to the trusts, they were unable to 
show to you the identical dollars-of her separate properties 
that went into these trusts, is that right? In other 
words, [534] they could not trace her seperate contribu- 
tions to these trusts, is that right? 

A. I think that is a proper answer; that they could 
not trace any dollar, any asset in this estate,— 


Q. Did you make any— 
Mr. Mitchell: Just a minute. Let the witness finish. 
Mr. Robinson: 1 am sorry. 


The Witness: —these properties, or facts upon which 
we could predicate a decision of any part of the property 
that had been included in the decendent’s gross estate had 
been furnished or contributed by Mrs. Ferry. That was 
the—of course. that was the case. That was their 
allegation. 

©. By Mr. Robinson: Did you make any investiga- 
tion— A. No. 

Q. —of the contention that Mrs. Ferry had separate 
income for the year 1928 of $31,068.38? 

A. What do you mean by “income’’? 

©. As disclosed by her income tax return? 

A. She paid an income tax on a net income of 
$31 ,000— 

Q. $31,068.38. 

A. Now, your question was what? 
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Q. Did you take into consideration or did you make 
any investigation relative to that? 

A. No; I did not. 

©. And naturally, you made no investigation of her 
separate income as alleged in the protest for the other 
years, [535] I don’t imagine? 

A. No. The statement was made that she had certain 
incomes which went into these properties. She could have 
had these incomes. There is no—we had no quarrel with 
those statements. We wondered, though, just how much 
of that money of hers was in these properties and we 
couldn’t find any. We just eliminated it. 

©. You could not trace her separate property, then, 
into the insurance policies or into any of the properties 
that were included in the gross estate? 

A. That is right. 

The Court: I think, counsel, you have two—not to 
confuse the witness—the testimony shows that, in the 
segregation of these trusts, that 1s, when the properties 
were first put in the trust, Mrs. Ferry testified that she 
had no separate property and she had no separate income, 
in dollars and cents, except on the theory of oral’ state- 
ments at the time of the marriage that they were to divide 
their properties. Aside from that, there was no inheri- 
tance, there was no gift. there was no money that came 
to her that was a part Of fhe corpus of jie tists. a1 
think that is clear. 

The second question that we do not want to confuse 
the witness is that after the establishment of the first 
trust, in 1926, approximately— 

Mr. Mitchell: °25. 

The Court: —1925, and from then on Mrs. Ferry did 
[336] receive very large anecome. Amd that 7s aiatter 
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that I have been trying to get something a little more 
definite on, that income and what disposition was made 
of 1 

The Witness: It is my recollection, your Honor, and I 
suppose the records shows here, that that went into joint 
bank accounts. 

The Court: That is right; that is the testimony of 
Mrs. Ferry, that all of the checks that she received were 
endorsed by her and went into this one account. 

The Witness: And because of that fact, it was im- 
possible to trace out of that bank account dollars of hers 
into the assets here in this estate. As I recollect, that 
was the issue, one of fact, one of pure fact, and they did 
not prove their case; so our office refused adjustment and 
sent the case to the technical staff for consideration, upon 
the request of Mr. Blum. 

The Court: And that is where he asked to have it 
submitted on the record? No formal hearing? 

The Witness: That is right. 


* *K * * * * * * * 


Mr. Robinson: I have no further questions of Mr. 
Burkey. 


Re-Direct Examination 
By Mr. Mitchell: 


©. Mr. Burkey, you were asked on cross examination 
whether you investigated the income reported by Mrs. 
Ferry [537] in her 1928 income tax return. Why didn’t 
you investigate that? 

A. The investigation was done by Mr. Eddy and all I 
was, was a reviewing officer. There was no evidence sub- 
mitted by Mr. Blum or the estate in connection with 
that. 
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Mr. Robinson: I move to strike the word ‘‘evidence.”’ 

©. By Mr. Mitchell: Do you mean “facts”; tiene 
were no facts? A. Theré were no facts. 

Q. You also were asked on cross examination to what 
extent you considered or investigated any separate prop- 
erty of the wife that went into any of the trusts. I will 
ask you whether anyone, including Mr. Blum or any 
agents of the Government or any members of the Ferry 
family, ever suggested to you that separate property went 
into one of the trusts by virtue of joint tenancy deeds of 
the spouses to real estate? I will withdraw that and ask 
—no; I won’t withdraw it. 

The Court: I thought we had copies of all the deeds 
in the stipulation? 

Mr. Mitchell: They were, your Honor, and my first 
objection went to those particular deeds. 

The Court: Can you change them? Aren't they just 
what they are? 

Mr. Mitchell: I do not desire to change them, your 
Honor. [538] 

The Court: Do they not speak for themselves in the 
stipulation, Mr. Mitchell? 

Mr. Mitchell: There is nothing in the stipulation to 
the effect that they were called to the conferee’s attention 
at the time they came before him. 

The Court: Do you mean he did not examine any ot 
the trusts when they were examining in this case, to find 
out what created the trusts? 

Mr. Mitchell: The joint tenancy deeds did not create 
the trusts, your Honor. 

The Court: Some kind of a deed created the trust 
that went into it. 

Mr. Mitchell: Oh, ves. The stipulation stipulates— 
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The Court: That these deeds created the trusts that 
are in the stipulation. 

Mr. Mitchell: No, your Honor. 

The Court: Let me get that straight. 

Mr. Mitchell: The stipulation is to the effect that Mr. 
and Mrs. Ferry acquired certain real estate by joint 
tenancy deeds. Plaintiff is now contending—and, by the 
way, we objected to that portion of the stipulation of facts 
on the ground that it was not supported by the refund 
claim or the protest or any other ground or contention 
heretofore made by the taxpayer to the effect that prop- 
erty owned in joint tenancy by the spouses went into 
Trust 6204. That was argued at some length and your 
Honor admitted the [539] evidence; and I am endeavoring 
now to show that that type of separate ownership, joint 
tenancy ownership, was never even suggested to the 
revenue agent or to any other agent of the Government 
before the commencement of this action. 

The Court: My recollection of Mrs. Ferry’s testimony 
is that the title to these properties was in her husband; 
that he managed it; that he bought it. I did not get any 
testimony here at all that any of this property was in her 
own name or in the name of her and her husband. 

Mr. Mitchell: That is in the stipulation of facts. 

The Court: That is in the evidence and that is Mrs. 
Ferry’s testimony. And I was just wondering what this 
was meeting. 

Mr. Mitchell: The stipulation of facts contains evi- 
dence to the effect that the spouses acquired certain real 
estate by joint tenancy deeds; that they thereafter trans- 
ferred to the trust No. 6204 the real estate which the 
spouses held by virtue of joint tenancy deeds at the time 
of acquisition, thereby endeavoring to establish that one- 
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half of the property that went into the trusts was the 
separate property of Mrs. Ferry and therefore she was 
the donor to the extent of one-half of that particular 
property. 

It is the objection of the Government, which was made 
on the first day of the trial, that the evidence was not 
admissible because the refund claim alleged that the prop- 
erty that went into all of the trusts, half of it was Mrs. 
Ferry’s [540] property because of a property settlement 
agreement between her and her husband evidenced merely 
by the creation of the trusts. As an attorney, I would 
gather from that, that it was old type community property 
and that the taxpayer was endeavoring to establish that 
it was transformed from old type community property into 
some type of co-ownership, tenancy in common; that there 
was a property settlement agreement that was evidenced 
only by the creation of the trusts; and that if Mrs. Ferry 
made a contribution of any separately owned property it 
was property which she held in common with her husband 
by virtue of a property settlement agreement. 

Now, in the trial, after the commencement of the suit, 
filing of the complaint and amended complaints, counsel 
offered evidence, a portion of the stipulation of facts, to 
the effect that Mrs. Ferry contributed one-half, was the 
donor of the trust to the extent of one-half, by virtue 
of two things: One, a partnership, an oral partnership 
between the spouses; and second, in respect of Trust 6204, 
joint ownership as a joint tenant with her husband. 

We offer this evidence in order to establish that the 
contention or ground or ultimate fact that Mr. and Mrs. 
Ferry owned certain real estate as joint tenants was never 
made in the refund claim or in the complaint in this case 
before; and it was not considered by any agent of the 
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Government at any time. Your Honor admitted the evi- 
dence and we now [541] offer to establish that it was not 
waived by being considered. 


The Court: The record, to me, is clear, and Mrs. 
Ferry so testified, first, that the properties that were ac- 
cumulated were all in the name of her husband. Now, 
there is no other testimony against that which in any way 
conflicts with that. 


Mr. Mitchell: Except the stipulation of facts which 
is signed by counsel for both parties, based on many, 
many deeds which J examined before I made the stipula- 
tion. The fact is in evidence. I don’t think Mrs. Ferry 
endeavored to vary the agreement, or her counsel, on that 
point. 


The Court: The stipulation, in my opinion, is not 
going to control the sworn testimony in the court, Mr. 
Mitchell, and is not going to— 


Mr. Mitchell: JI have no recollection of Mrs. Ferry 
saying that all property stood in Mr. Ferry’s name. Do 
you, Mr. Robinson? 


Mr. Robinson: I believe she testified that she had in- 
herited nothing and she never earned any money of her 
own other than through Mr. Ferry, the two of them 
together. 

Mr. Mitchell: I think the evidence shows clearly that 
all property is traceable in title to the husband, of course, 
and he might have made a gift to her. 

The Court: He might have, but there is no evidence 
of it. 

Mr. Mitchell: Yes: of course it is, your Honor. I 
your Honor, pages 18 through 23, I believe. 
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The Court: That raises another question. Now, let 
us [542] examine that. As I understand the testimony, 
it is to vary the names of the grantees in these deeds. 

Mr. Mitchell: To vary? 

The Court: Yes. 


Mr. Mitchell: No, your Honor. Which testimony 
did your Honor refer to? 


The Court: For instance, “that said Parcel 4 was 
acquired under a Bargain and Sale Deed from William 
Griffin and Fannie Griffin, his wife, also known as Fanny 
Griffin, to Peter L. Ferry and Catherine B. Ferry, his 
wife, as joint tenants with right of survivorship, under 
date of April 12, 1922; which said deed was recorded in 
the office of the County Recorder of Los Angeles County 
on April 26, 29227 

Isn’t that a correct statement? 

Mr. Mitchell: Yes; of court it is, your Honor. I 
would not have stipulated to it had it not been correct. 

The Court: And “that said parcel 5 was acquired 
under Four Grant Deeds from Pacific Southwest Trust 
& Savings Bank to Peter L. Ferry and Catherine B. 
Ferry, husband and wife as joint tenants; the deed cover- 
ing Lot 3 of said Parcel 5 being dated the 21st day of 
November, 1924, and recorded in the office of the County 
Recorder of Los Angeles County on December 30, 1924: 
the deed covering Lot 10 of said Parcel 5 being dated the 
10th day of November, 1924, and recorded in the office 
of the County Recorder of Los [543] Angeles County on 
tie Lith day of December, 1924; * * *.” 

Mr. Mitchell: That was all stipulated to rather than 
offering the deeds so that it would shorten the case, your 
Honor. 
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The Court: Yes. It is stipulated, then, that the title 
to these properties was taken by Peter L. Ferry and 
Catherine B. Ferry, as joint tenants; that is correct, 
isn’t it? 

Mr. Mitchell: Oh, yes. Yes, your Honor. 

The Court: The evidence you seek now, Mr. Mitchell, 
what is the purpose of this evidence? These seem to be 
all joint tenant deeds. 

Mr. Mitchell: Those that are listed, of course. 

The Court: That are listed; yes. What is the pur- 
pose of this testimony? 

Mr. Mitchell: To show that no claim was ever made 
in the refund claim to the Government or any of its 
agents, or in the protest, and that Mr. and Mrs. Ferry 
both contributed to the extent of 50 per cent each the 
property that went into Trust No. 6204 by virtue of the 
ownership of the property in joint tenancy, to establish 
that that question was never suggested to the Government 
in considering the refund claim and is not alleged: in the 
complaint, to show that it was never considered by the 
Government and the absence of the contention in the 
refund claim waived by the Government. [544] 

I] might perhaps make it clearer, your Honor, by an 
illustration. This rule to the effect that refund claims 
must first be passed on by the Commissioner before suit 
can be brought, in order to minimize litigation, and re- 
quiring that the taxpayer state all of the grounds and all 
of the facts, in detail, in support of the grounds, is, of 
course, to minimize litigation. It is analagous in some 
respects to the statute of limitations. A party might have 
a bona fide grievance growing out of a breach of con- 
tract, but if that party does not bring his suit within the 
time limited by the statute, the applicable statute, he is 
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barred from bringing the suit. Hardship sometimes re- 
sults from the statute of limitations, and in the suits for 
refund hardship sometimes results. Under the statute of 
limitations that hardship arises out of procrastination, 
possibly, of the taxpayer and the taxpayer’s counsel, or, 
rather, the litigant and the litigant’s counsel in this case. 
In a suit for refund hardship might result from pro- 
crastination or from failure to state the ground upon 
which the claim for refund—the ground that is brought 
out in the suit, that was not brought out and presented 
and considered by the Commissioner, regardless of the 
reason for the delay and the reason for the omission to 
allege that ground so that the Commissioner might pass 
on it is, of course, immaterial. The rule is there and, 
as I say, sometimes results in hardship. I do not know 
whether I have made by point clear to your Honor [545] 
Or not. 

It is an arbitrary rule, of course, but it is the policy 
of the Congress that refund claims must be first passed 
upon by the Commissioner, before a court has jurisdiction 
to entertain a suit upon an alleged refund claim.. How- 
ever, like the statute of limitations, it can be waived. 
Just as the statute of limitations may be extended by 
actions such as fraudulent concealment of the opposing 
parties’ cause of action, so the ground that the claim tor 
refund does not state a ground that is later brought up 
may be waived by the Commissioner, or a ground that 1s 
not stated in the claim for refund may be waived by the 
Commissioner by conduct, the conduct being the con- 
sideration of another ground, a ground other than that 
stated in the claim for refund. 

And this evidence goes to establish the fact that it 
was not waived in this case by the Government or any of 
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its agents. The purpose is precisely the same as the 
question propounded to the witness concerning the sug- 
gestion of the fact of the partnership, the suggestion or 
consideration of the contention or ground that the income 
in the trusts at the time of death was not includable 
because it belonged to the beneficiary, another ground that 
was not made in the refund claim or in the complaint. 
The purpose is precisely the same as the purpose of the 
offer of Defendant’s Exhibit D. [546] 
* * x * 2k * * * * 

Mr. Mitchell: Your Honor says: close his eyes to 
what the examiner found? 

The Court: Yes. 

Mr. Mitchell: No; of course not. He decides a case 
upon all the facts presented in the report of the investi- 
gator or examiner. But my thought is this: that where 
the taxpayer says to the Commissioner in writing, both 
in the tax return and in the claim for refund, that this 
property was acquired during marriage and therefore it 1s 
California community property, the fact that the tax- 
payer contends that it became the wife’s separate property, 
as a tenant in common, by virtue of a property settlement 
agreement entered into by virtue of the conduct of the 
spouses in creating the trust, if 1 were the Commissioner 
I certainly would not spend weeks and weeks and weeks 
searching the records to determine in whose name that 
property stood. [549] 

The Court: Well, you wouldn’t have to. It seems 
to me that it would be the Commissioner’s duty, first, to 
go into a trust and find out how the trust was created. I 
should think that would be his duty. 

Mr. Mitchell: The declarations of trust were all at- 
tached to the estate tax return. 
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The Court: Yes. 

Mr. Mitchell: Exhibit 2. 

The Court: Now he finds out that here is a trust 
which has certain real estate in it. Well, he determines, 
“All right; where did this property come from?’ Well, 
here is the title. 

Mr. Mitchell: No; he wouldn't do that. He would 
not be interested because he would take the taxpayer’s 
word for that, your Honor, as to where it came from. 

The Court: He only takes the taxpayer’s word for 
something that is against the taxpayer. 

Mr. Mitchell: Oh, no, your Honor. 

The Court: But if the taxpayer told him something 
that was in his favor, he wouldn’t take it. That is the 
position he took, from your statement. In other words, 
if the taxpayer tells him something and he sees that is 
“in my interest” that is true, but if the taxpayer tells him 
something that is “in his interest,’ then it is not true. 

Mr. Mitchell: I think the revenue agents have already 
testified that it the taxpayer had even suggested—ot 
[550] course, the trust could not suggest— 

The Court: Here is another point, Mr. Mitchell: 
You say it was never called to his attention. Now, sup- 
pose a taxpayer makes a mistake on the law as to what 
kind of property it is—well, let me make it clearer. 
Suppose that I buy a piece of property with someone else 
and put in my check for $10,000, he puts in his check for 
$10,000. and the record so shows, and it is put in both 
our names, a half interest of each— 

Mr. Mitchell: You are referring to real estate? 

The Court: To real estate. —and one of the parties 
dies, so the other party says, “This is all owned by the 
man that died.” And the Commissioner examines the 
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deeds and the checks and he sees what the facts are; and 
he says, “Fine. I will tax it all to the fellow that died.” 
And you say, “Well, but Mr. Commissioner, we have gone 
into this and we find that that is not correct, and you 
knew it when you examined it.” 

“T know, but you said it was all owned by the party 
that died. I know the facts are that he only owned half 
and that he paid for half, but that doesn’t interest me 
at all.’”’ 

Mr. Mitchell: That does interest him. The situation 
which your Honor presents is quite different from the 
situation here. We will take A and B, who purchase 
property and take title in their names, and 15 years later 
they join in transferring this property to a trust, and 
then, years later, [551] one of the grantors, donors of the 
trust, dies, and the revenue agent goes to the trust and is 
interested in what the property is and what the taxpayer 
says about the property. They are husband and wife. 
He knows that the law of California is that the wife must 
join in the transfer of real estate, regardless of whether 
it is old type community or new type community. He 
knows that the property was transferred to the trust, and 
the taxpayer says that property belonged to the husband. 

Now, what difference does it make if the taxpayer 
concedes that it belongs to the husband and that it went 
into the trust as property of the husband, whether the 
other ones joined in it or not, then certainly the revenue 
agent would be discharged if he wasted his time going 
through the records which do not show in the trust. All 
the trust records show is that A and B, his wife, trans- 
ferred property to the trust. 

The Court: That property that was held by them in 
joint tenancy? 
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Mr. Mitchell: No, your Honor. The trust records 
do not show that. 

The Court: Do you mean to say the deeds do not 
show that in the trust records? 

Mr. Mitchell: No, your Honor. 

The Court: In other words, he is not interested in the 
creation of the trust, how it was created? [552] 

Mr. Mitchell: Yes, he is, your Honor; and he has 
been told by the taxpayer how it was created. He has 
been told that it was old type community property and 
that the wife joined in the transfers. 

The Court: Then he must have checked that up to 
find out if that was true or not, didn’t he, and he found 
out it was not true? 

Mr. Mitchell: It was immaterial. 

The Court: If it is community property, then we are 
through, aren’t wer 

Mr. Mitchell: No, your Honor. 

The Court: They told him it was community. 

Mr. Mitchell: It was 1925— 

The Court: I know, but they told him it was com- 
munity property, didn’t they? 

Mr. Mitchell: Yes, your Honor. 

The Court: He did not accept that, did he? 

Mr. Mitchell: Yes; he did, your Honor. 

The Court: That it was community property? 

Mr. Mitchell: That it was old type community prop- 
erty acquired prior to 1927. 

The Court: Amendment was made to the _ protest, 
wasn't it? 

Mr. Mitchell: Amendment,—well, that is a matter for 
your Honor to decide. You mean an amendment of the 
refund claim by filing a protest? 
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The Court: Yes: That was also considered by the 
[553] Commissioner? 

Mr. Mitchell: Yes. 

The Court: And he replied to that? 

Mr. Mitchell: To the extent that this witness has 
testified. 

The Court: Well, also to the extent of the evidence 
we had in before, here, that was a reply to that protest. 

Mr. Mitchell: I don’t think that Mr. Eddy had any- 
thing to do with that protest. 

The Court: No. But we had attached to the com- 
plaint here the reply to that amended protest. It was 
amended on April the 5th, 1940. 

Mr. Mitchell: That is the contention of plaintiff. 

The Court: Well, but the Commissioner acknowledged 
it by replying to it and stating his position on it. 

Mr. Mitchell: If your Honor will look at the docu- 
ment to which your Honor refers, October, 1940, I think 
you will find that the protest is not amended. 

The Court: October, 1940. Now let us find that. 

Mr. Mitchell: But regardless of whether the claim for 
refund was amended by the protest, your Honor, the 
protest does not anywhere refer to the joint tenancy 
deeds, neither does the complaint. 

The Court: This letter from the Commissioner, Mr. 
Mitchell. the amended protest, was dated April the 5th, 
1940. 

Mr. Mitchell: The protest? [554] 

Mr. Robinson: The amended protest. 

The Court: The amended protest. 

Mr. Mitchell: The so-called amendment. 

The Court: Yes; 1940. Could you call my attention 
to the letter of October 18th? 
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Mr. Mitchell: I haven’t it before me. 

The Court: Exhibit E. 

Mr. Mitchell: Attached to the stipulation of tacts? 

The Court: Exhibit E. 

Mr. Mitchell: I can find that pretty quick. Exhibit 
E is the refund claim. Exhibit F is the letter. 

The Court: October 18, 1940? 

Mr. Mitchell: October 18, 1940. 

The Court: Yes. 

Mr. Mitchell: Yes, your Honor. 

The Court: Your contention is that this letter of 
October the 18th, six months after the amended protest of 
April the 5th, 1940. was not considered by the Commis- 
sioner; is that correct, Mr. Mitchell? 

Mr. Mitchell: The witness has already testified that he 
did consider that protest, your Honor. 

The Court: I can follow the position that if the Com- 
missioner has no notice or his agents have no notice of 
certain facts at all, until they are submitted at the time 
of the trial, entirely new grounds, that they should not 
then be injected into the suit to try it on an entirely [555] 
different theory. I am a little concerned with the fact 
that, where the Commissioner has open to him all of the 
files and the records and the trusts, and then if the tax- 
payer mistakenly names a kind of property that is in the 
trust, that he can close his eyes to the true facts of it. 

Mr. Mitchell: When the property went into the trust, 
your Honor, it was no longer joint tenancy property. 

The Court: When it went into the trust? 
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Mr. Mitchell: The title was in the trustee then. 

The Court: Yes; that is true, but the beneficiaries 
were these people in the proportions that are set forth. 

Mr. Mitchell: Yes. 

The Court: So, if the decedent then only owned half 
of it— 

Mr. Mitchell: Before it went in? 

The Court: Yes. -—-and owned half of it in the 
trust, then he should be taxed for half of it, shouldn’t he? 

Mr. Mitchell: No. He didn’t own half of it in the 
trust. He was a trustor with the right to revoke and 
was also a beneficiary to the extent of one-eighth in most 
of the trusts, all but one, and in the other one he was a 
beneficiary, had a life beneficiary to the extent of a half 
in the income. [556] 

The Court: But the Commissioner’s position is that, 
in view of the fact that he had the power to revoke or 
change it, the title did not vest? 

Mr. Mitchell: That the gift was not complete; that is 
right. That is the ultimate— 

The Court: Result. 

Mr. Mitchell: —ultimate issue in the case. 

The Court: That is right, of these steps. But he 
only had a control, in any instance. If the deeds that 
went in to create the trust were joint tenancy deeds, then 
he only had half of it, isn’t that correct? 

Mr. Mitchell: Well, that is a question that we pro- 


pose, of course, to argue after the case is submitted. 
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The Court: Yes. Just so, as we go along, we can all 
get in mind what the issues are, because, I take it the 
only thing that we are interested in is trying to get at, 
really, what the law is that applies, at least the Court 
has no other interest. 


Mr. Mitchell: Can the Court pass on this one 
question? 


(Question read by the reporter as follows: 

“You also were asked on cross examination to what 
extent you considered or investigated any separate prop- 
erty of the wife that went into any of the trusts. I will 
ask you whether anyone, including Mr. Blum or any 
agents of the government or any members of the Ferry 
family, ever suggested to you [557] that separate property 
went into one of the trusts by virtue of joint tenancy 
deeds of the spouses to real estate? I will withdraw 
that—no; I won’t withdraw it.” ) 


The Court: I will permit the question. 


A. There was no fact submitted showing that jointly 


owned property went into this trust. 


The Court: As I understand, Mr. Burkey, you did 
not make any investigation yourself? im. aio; 


The Court: Of amy of these facts; you were one ar 


the reviewing officers ? A. That ts all. 


The Court: That looked into the record as it came 
to you? A. “Yes, sie [oe 


* * * * * ** * * a 
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Los Angeles, California, Monday, June 7, 1943. 
2:00 p. m. 


Mr. Mitchell: Will Mr. Ducker take the stand, please? 


HUGH IE, BUCKER, 


called as a witness by and on behalf of the Defendant, 
being first duly sworn, was examined and testified as 
follows: 

The Clerk: Your full name, please? 

A. Hugh L. Ducker, D-u-c-k-e-r. 


Direct Examination 


By Mr. Mitchell: 


©. Mr. Ducker, are you in the employ of the govern- 
ment? a Iai: 

©. Were you ever in the office of the technical staff in 
this district, Los Angeles, California? A. Yes. 

©. In what capacity? 

A. Assistant technical adviser. 

Q. Just what were your duties, briefly? 

A. To hear protests of taxpayers and their represen- 
tatives and decide the merits of the cases presented. 

©. How were they presented? By whom were they 
presented to the technical staff? 

A. Usually by the accredited representatives of the 
taxpayers. 

Q. Were any referred to you by the Commissioner— 
I mean by the Internal Revenue agent? [559] 

A. Yes. 

©. Do you recall reviewing the matter of refund 
claim or protest in the matter of the estate of Peter L. 
Ferry? xe, | ido: 
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©. Do you recall what files or records were before 
you at that time, without looking at them? 

A. Well, I would not say that I recall all of them. 
Substantially, I do. 

Q. I will hand you your files in just a moment. How 
long have you been with the Bureau of Internal Revenue? 

A. About 19 years. 

©. And prior to being an adviser with the technical 
staff what were your duties? What was your office? 

A. I was an internal revenue agent. 

©. Were you attached to the California office of the 
Internal Revenue agent in charge? A. No. 

xx * x x * * os x * 

QO. By Mr. Mitchell: I hand you, Mr. Ducker, a 
folder containing a number of sheets, letter-size, and the 
folder is entitled “Ferry Estate, Peter Los Angeles, 
California Claim’’, and then on the outside of the folder 
it reads ‘Office File Records Section Technical Staff, Los 
Angeles”, and ask you whether you have ever seen this 
folder and its [560] contents before? A. I have. 

Q. And in what connection? 

A. As assistant technical adviser on the technical staff 
I handled this case. 

©. Do you recall how it arose? Was it on a refund 
claim or on a protest, or both? 

A. It was on a claim for refund supported by a 
protest. 

Q. Did you hold a hearing? Joe LaccliKcl 

©. Where was this hearing held? 

A. Held in the office of the technical staff in Los 
Angeles. 

Q. The top floor of this building? 

A. The top floor of this building. 


vs. Catherine B. Ferry, etc. 355 


(Testimony of Hugh L. Ducker) 

And when was the hearing held? 

It was held in July 8th, 1940. 

And who was present? 

J. Everett Blum for the estate. 

B-l-u-m? 

B-l-u-m, and myself for the technical staff. 


O PO SO PO 


State just the conversation that took place at that — 
time, if you recall, or just the substance of it, Mr. Ducker. 
A. Ihave refreshed my memory by the written report 
which I prepared tollowing the conference. The case 
was [561] presented on two issues; one, whether or not 
the proceeds of certain insurance policies were includable 
in the gross estate; and two, whether the corpus of certain 
trusts was included in the gross estate of the decedent. 


©. Were any facts presented by Mr. Blum or anyone 
for the taxpayer at that hearing other than what appears 
in the protest and in the refund claim? By the way, what 
was the date of the protest that was before you? 

A. I think it was 1940. 

Mr. Mitchell: Will you stipulate it was 1940? 

Mr. Robinson: Yes. 

Mr. Mitchell: Very well, that is all right. 

Mr. Robinson: I would like to clarify the stipulation. 
The 1940 protest, with any reference contained therein to 
the 1937 protest. I do not want to exclude the 1937. 

Mr. Mitchell: Very well. 

©. By the way, Mr. Ducker, were the original ad- 
ministrative files before you at the time? ances 

©. In your possession? A. They were. 

Q: I mean the Commissioner’s administrative files? 

A. They were. 

©. In this case? AL) Yes 
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Q. They were? [562| A. Wes: 

Q. Were any facts presented to you, or data or docu- 
ments, other than those contained in the administrative 
files, in the protest, and in the refund claim, by Mr. 
Blum? 

A. I think not. I am trying to recall whether the 
trust instruments were presented by him. Copies were in 
the file. JI am not sure whether he presented copies of 
the trust instruments or not. 

Q. At that time, did Mr. Blum make any contention to 
the effect that the property that went into the trusts ac- 
quired their separate character by virtue of a partnership, 
an oral partnership agreement between the spouses? 

A. No; he did not. 

Q. Did he make the contention or state that the 
property that went into the trusts, or any of the trusts, 
was owned separately by the spouses by virtue of the fact 
that some of it—I am referring to the real estate—was, 
prior to the time that it was transferred to the trust, 
owned by the spouses as joint tenants? 

A. No; he did not make any such presentation. 

Q. Did Mr. Blum at that time contend or state that it 
was the position of the taxpayer that certain income in the 
hands of the trustees at the time of decedent’s death were 
not includable in the gross estate because they belonged to 
the beneficiaries ? 

A. He made no such contention. [563] 

Mr. Mitchell: We offer this. I believe it would be 
repetition to offer this file. 1 am willing to offer it, but I 
think that everything here is contained in the administra- 
tive file which has finally arrived, your Honor. 

Mr. Robinson: May I ask a question on voir dire? 

Tie Court: Proceed. 
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QO. By Mr. Robinson: Mr. Ducker, all of the docu- 
ments contained herein are carbon copies, are they not? 


A. They are, I think. 


Mr. Robinson: I will object to the offer upon the 
ground it is not the best evidence. The documents con- 
tained therein are self-serving declarations, are hearsay 
of an inadmissible nature; that the documents neither tend 
to prove nor disprove any of the issues in this case and 
therefore are outside of the issues of this case. 


Mr. Michell: I have not offered it. I suggested to 
counsel that it might not be necessary in view of the fact 
that the originals are all in the administrative file which 
just arrived before the noon hour. I should probably 
offer it, however. 

Counsel has stated his objection and it is offered, not 
to establish the truth or falsity of any of the facts recited, 
but to prove merely that the subjects about which I in- 
terrogated the witness were not considered by the govern- 
ment in connection with any refund claim filed by the 
taxpayer—a negative fact which can only be proven by 
[564] government agents and official government records. 

The Court: Mr. Mitchell, what can be added there? 
What can be put in evidence in contradiction to the wit- 
ness’ statement that the matters you have inquired into 
were not considered? 

Mr. Mitchell: I don’t know what counsel might have, 
your Honor. The purpose is precisely the same as Ex- 
hibit D, which your Honor admitted this morning. The 
internal revenue agent’s official records and file— 

The Court: But there is no possible testimony that 
can refute what the witness has stated; and it seems to me 
we are just adding exhibits to the record that are not 
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going to mean anything. Nothing can refute his state- 
ment that I can see. 

Mr. Mitchell: There are copies of the witness’ report 
and, I presume, as I thought it in the beginning, that the 
originals of these are all in the administrative file and I 
think that it is not necessary for it to go in, but I think 
I should offer it. 

The Court: I will sustain the objection. 

Mr. Mitchell: I will ask that it be marked for identi- 
fication. 

The Court: All right. 

The Clerk: That will be Defendant’s Exhibit E, for 
identification. 


(Thereupon, the document referred to was marked De- 
fendant’s Exhibit E, for identification.) [565] 


[Note: Defendants’ Exhibit E is transmitted in its 
original form to the Appellate Court. | 


©. By Mr. Mitchell: I hand you, Mr. Ducker, an 
envelope purporting to contain the administrative file in 
this case and ask you whether you recognize it and 
whether it is the administrative file that was before you 
at the timé? 

Mr. Robinson: Mr. Ducker, before you answer the 
question, | would like to ask a question on voir dire, 
after he has examined it. 

Mr. Mitchell: Surely. 

Mr. Robinson: You may examine it first. 

The Witness: Do you want me to examine the whole 
file? 

Mr. Mitchell: Yes: the whole thing, not at too great 
length, however. [| think you can probably identify it 
without reading every document in it. 
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While the witness is examining the file, if the Court 
please, I refer to Defendant’s Exhibit D, the internal 
revenue agent’s file that was introduced this morning, and 
will ask that the Court make an order that copies may be 
substituted and the original withdrawn as soon as possible. 

The Court: I thought they were all copies. 

Mr. Mitchell: This is in that original exhibit in 
evidence. 

The Court: Yes; but I thought they were all copies. 

Mr. Mitchell: Yes, your Honor; but the internal 
revenue agent would like to have this file back for its 
records, and my request was that an order be made that 
photostatic copies of this Exhibit D be substituted for the 
[566] original exhibit at some time in the near future. 

The Court: So ordered. 


* Ps 2 * * * * * * 


Q. By Mr. Robinson: You have not at any time been 
in the Commissioner’s office in Washington, have you? 

A. In the Commissioner’s office? 

©. Employed in the Commissioner’s office in Wash- 
ington? A. Not in the Commissioner’s office. 

©. Your answer is no, that you have not been? 

A. No. 

©. You have never been connected with the filing de- 
partment of the Commissioner’s office in Washington, 
have your A. I have not. 

Q. You don’t know whether all of the documents in 
the possession of the Commissioner are included in this 
file, or not, do you? A. I do not. 

Mr. Robinson: That is all. 

The Witness: May I have the question on this file, 
[567] please? 
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(Question read by the reporter as follows: 

“I hand you, Mr. Ducker, an envelope purporting to 
contain the administrative file in this case and ask you 
whether you recognize it and whether it is the adminis- 
trative file that was before you at the time?’’) 

A. Yes; I recognize it and, as far as I can recall, it is 
the file that was before me when I considered the case, 
with the possible exception of one document which I 
don’t— 

©. By Mr. Mitchell: Which you do not recognize? 

A. I do not recognize that document at all. 

Mr. Mitchell: The witness refers to the document 
written in longhand containing two sheets of papers, one 
is a very small sheet, about 3 inches by 4 inches, the other 
is a letter-size sheet, both on white paper. The small one 
contains apparently a note addressed to Mr. Melcher, 
without any signature, dated October '3, 1940, and with a 
memorandum at the bottom, “Ferry 6 Cal. 7738’, and 
the larger sheet bearing a title at the top “Ferry-6 
Cal-7738”, and reading: “I agree with Mr. ‘Christie 
100% but what can we do?” dated October 3, 1940, 
initials ‘“‘HKM” before the date October 7, 1940. 

Now, if the Court please, as your Honor can see, this 
is a tremendous file and I dare say that only a fourth or 
less of it is material on the points which I am offering into 
evidence. May I suggest that the envelope be marked for 
[568] identification and that the portions of the file which 
counsel for plaintiff desires introduced into evidence, and 
the portion which the defendant desires introduced into 
evidence be separate, so that it will be unnecessary to 
make photostatic copies of probably 150 different docu- 
ments? 

The Court: So understood. 
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x * * x * * * * * 


' Mr. Mitchell: I may state for the record that I have 
attached to this envelope a letter from Samuel O. Clark, 
Jr., Assistant Attorney General, on a letterhead ‘“Depart- 
ment of Justice, Washington, D. C., June 4, 1943”, ad- 
dressed to ‘“‘Leo V. Silverstein, Esq., United States At- 
torney, Los Angeles, California. 

“Re: Catherine Ferry, Executrix, vs. Rogan, Col- 
lector. | . 

Sir; wt is a short dette reading: 

“The entire administrative file in this case is enclosed 
in compliance with your request by wire of [569] today’s 
date. In the event that any of the papers from the 
Bureau’s administrative file are introduced into evidence, 
kindly have copies substituted and return the complete file 
to this office by registered mail.” 


It is stamped, “Received June 7, 1943, U. S. Attorney, 
Los Angeles, California.” [570] 


* * > * * * Kk * * 
The Court: Jt may be marked, Mr. Cross. 


(Thereupon, the document referred to was marked De- 


fendant’s Exhibit F, and received in evidence. ) 


{Note: Defendant’s Exhibit F will be found in the 
Book of Exhibits at page 909. | 
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Cross-Examination 


By Mr. Robinson: 


QO. Mr. Ducker, I show you a copy of a document 
dated June 19, 1940, entitled “Report of Hearing.” Have 
you ever seen that document before? 

A. Yes; I have. 

Q. Who prepared this document? 

A. It is signed by N. E. Burkey, internal revenue 
agent. 

Q. Did you give consideration to this report of hear- 
ing prior to rendering your decision? A. did 

Q. Did you give consideration to the following lan- 
guage concerned in this report of hearing: 

“Tf it be proven that a part of the wife’s separate [572] 
funds were used for the payment of these premiums, no 
benefit could be given the widow as Ferry died after 
Article 25, Regulations 80 (1934 Edition) was _ pro- 
mulgated. 

“Tt is recommended that the claim for refund be denied 
on the community issue.” 

Did you give consideration to those matters? 

A. What do you mean by “give consideration to’’? 

Q. In rendering your decision did you take into con- 
sideration the fact that Mrs. Ferry had contributed from 
her separate funds to the payment of these premiums 
on these insurance policies? 

A. I did not have such a fact before me. 

Q. Did you have this report? You had this report 
of hearing before you, though? A. 1 did 

©. And you knew that someone had given considera- 
tion to her separate contributions to the insurance policies. 
is that right? 

A. No: I didn’t know such a thing. 
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QO. What does that language mean? 

A. It says, “If it be proven’. This is the opinion— 

Q. In other words— 

Mr. Mitchell: Let him finish his answer. 

The Witness: May I finish, please? 

This report, apparently written by Mr. Burkey, says 
(573] that it is his opinion “If it be proven that a part 
of the wife’s separate funds were used for the payment 
of these premiums no benefit could be given the widow 
as Ferry died after Article 25, Regulations 80 was pro- 
mulgated. 

‘Tt is recommended that the claim for refund be denied 
on the community issue.” [574] 


* * x x Xx * - # * 


Q. Let us assume that the Commissioner rules that 
he will not acquiesce in a certain case; are you limited by 
that non-acquiescence ? A. In the same case? 

©. On cases of similar facts? 

A. No. No; we can make a recommendation, we can 
reach our own conclusions on the facts before us and the 
best law that we can determine at the time. 

©. Do you know at the time you conducted this hear- 
ing whether or not you had acquiesced in the case of 
Lang vs. Commissioner ? 

A. I remember the case was considered. I am not 
sure whether it had been acquiesced in or not at that time. 

Q. Did you acquiesce at that time in the case of 
McCoy vs. Commissioner ? 

A. That case was also discussed. I can tell you by 
reading the legal set-up here, I think. No; it does not 
state whether it had been acquiesced in. 
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Mr. Mitchell: I little louder, please. 

A. It does not state whether the two cases had been 
acquiesced in at the time I considered this. 

Q. By Mr. Robinson: You don’t know whether you 
had or not, then? 

A. No; I couldn’t state. [575] 


*K *K * *K *K >K *K * * 


HELENSMAY OLSON, 


called as a witness by and on behalf of the Defendant, 
after being first duly sworn, was examined and testified 
as follows: 

The Clerk: Your full name? 

A. Helen May Olson. 

The Clerk: Miss, or Mrs.? A. Mrs. 


Direct Examination 
By Mr. Mitchell: 


Q. Mrs. Olson, what is your occupation? 

A. Deputy collector, accounts division, internal rev- 
enue collector’s office. 

©. In Los Angeles, California? A Mes. 

Q. On what floor of this building is your office? 

A. On the tenth. 

Q. The tenth floor. Did you, at my request—and, 
by the way, does the collector’s office keep a record of 
income tax returns filed by taxpayers? 

A. Yes; it does. [576] 

©. How far back do those records go? 

A. Well, I think we have 1917 yet. 

Q. [From then down to the present time? 

@ Yes; that ds, card reeondsi@n 4917. I thinkeberore 
that they have been destroyed. 
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Q. Did you at my request make a search of those 
records to discover whether you had a record of any 
income, separate or individual income tax returns having 
been filed by Mrs. Catherine B. Ferry, or Mrs. Peter L. 
Ferry for the years prior to 1928? 

A. Yes; I did. 1 searched the records, 1919 and 1924 
to 1927, inclusive. 

Q. That would be 1919, 1924, 1925, 1926 and 1927° 

A. That is right. 

©. And did you find that you had any record of her 
having ever filed a separate or individual income tax 
return? A. No; I didn’t. 

Mr. Mitchell: That is all. 

Mr. Robinson: Just a moment. 


Cross-Examination 
By Mr. Robinson: 

Q. Did you find whether or not she filed a joint return 
with her husband or any other person?’ 

A. No. It was impossible to determine whether the 
returns filed by the husband were joint returns or not. 
Her name did not appear on the record. [577] 

Q. They might have all been joint returns; isn’t that 
right? 

A. J hardly think so, or her name would have appeared 
with his, Peter L. Ferry and Catherine Ferry. 

M. Isn’t it a fact, though, that on the early returns 
only one name appeared, but the notation was made down 
under the name: “Is this a joint return?” which was 
answered yes or no. 

A. I did not see the returns themselves, only the card 
record. 
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Q. You don’t know whether during those years that 
Mrs. Ferry filed joint returns, or not, then, is that right? 

A. No;I do not. 

Mr. Robinson: That 1s all. 

Mr. Mitchell: Excuse me. 


Re-Direct Examination 
By Mr. Mitcheil: 

Q. Did you find that any returns were filed for those 
years in any name of “Ferry”; and if so, what name? 

ee ietound wectcr L. Ferry - 

O. Prior to 1928+ 

A. The individual tax returns for those years, 1919. 
1924, °25, ‘26 and ’27 only had the name of Peter L. 
Ferry. 

OC) I see. Al On the card record, 

Mr. Mitchell: All right. [578] 

Mr. Robinson: Mr. Mitchell, at this time I would like 
to make demand on you to produce the returns for the 
years 1919 to 1927 filed by Peter L. Ferry, being joint 
returns of Mr. and Mrs. Ferry. 

Mr. Mitchell: Of what years? 

Mr. Robinson: 1919 to 1927, both inclusive. 

The Court: Do you have copies of those which are the 
originals in your office? 

A. We only have a card index record. These all 
appear, excepting perhaps the 1919 return of Peter L. 
Ferry, the returns which would be in Washington, 1040. 

Q. You only keep a card record and forward the origt- 
nal to Washington, don’t you? 

A. We forward the return to Washington. Of 
course, there are returns we keep in the collector’s office, 
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but we would not have any of the old. They have been 
destroyed long ago. 

©. When you say “destroyed long ago”, how long do 
you keep them? 

A. Well, now, I don’t know just how long they keep 
them now, but they have had orders, from time to time, 
to destroy certain returns. 


Q. So you do not know what returns you would have, 
then? 

A. We would not have anything, I don’t think, prior 
to 1936, perhaps. I am not sure. I would have to find 
out. 


Q. But you would not have even those originals; they 
[579] would be in Washington, wouldn’t they? 

A. We would only have originals on 1040-A’s, the 
returns that would be handled in the collector’s office, 
audited there. Incomes over $5,000, most of them have 
gone to Washington, excepting for this last year. 

The Court: Yes. You may inquire. 


* * *K * *K * *K * cS 


The Court: Counsel, with reference to the request to 
the Government, you must have copies, haven’t you, ot 
those returns? ; 

Mr. Mitchell: J am going to imtroduce—oh, excuse 
me, your Honor. 

The Court: Haven’t you copies of those? 

Mr. Robinson: J have a copy for the year 1919, I 
believe, and the one for the year 1924, I believe. 

The Court: Show those to counsel and that may 
obviate the request. 

Mr. Robinson: I do not have those with me. 
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Mr. Mitchell: JI intended to introduce what I had, 
your Honor. I thought counsel had read this and he had 
not asked for those before. 

The Court: No. All right. | 

Mr. Mitchell: And that the plaintiff’s case was rested. 

The Court: It has in the main, but I assume there will 
be rebuttal. [580] 

Mr. Mitchell: I have no objection to any returns that 
he might like to introduce. 

Mr. Robinson: I do not have them with me, counsel. 

Mr. Mitchell: Mr. Martell. 


CHESREES SSNEeRTELL, 


called as a witness by and on behalf of the Defendant, 
having been previously duly sworn, was examined and 
testified as follows: 

The Court: I was rather assuming, Mr. Mitchell, that 
where you had opened up the question now of different 
returns and different years and what they showed, in re- 
buttal, counsel might have a right to introduce the returns 
under that theory. 

Mr. Mitchell: Oh, yes, your Honor. 

The Court: Yes 

Mr. Mitchell: Yes, if the Court please. 

Dhe Court: (Aliana 


Direct Examination 
By Mr. Mitchell: 
QO. Mr. Martell, what is your occupation? 
A. Trust auditor in the Title Insurance and Trust 
Company. 
Q. Did the Title Insurance and Trust Company— 
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Mr. Robinson: I will stipulate that they are succes- 
sors to Title Guarantee and Trust Company, if that is 
what you are going to bring out. [581] 

Mr. Mitchell: Yes. 

Q. When was the Title Guarantee and Trust Company 
consolidated with the Title Insurance and Trust Company? 

A. December 19, 1942. 

OQ. And have you brought with you the records of 
distributions in respect of Trust No. 1052 of the Title 
Guarantee? A. Yes, 

©. I will ask you whether your records indicate to 
whom the distributions were made? 

A. They were made to Peter L. Ferry. 

The Court: What trust number is that? 

Ae ahO5Z, 

O. By Mr. Mitchell: You mean by that, that the 
checks evidencing the distribution were made payable to 
Mr. Ferry? ie 6 CYS. 

©. Were they mailed to him? A. Yes. 

©. I call your attention to Plaintiff's Exhibit entitled 
“Distributions of Income from Trust 1052.” Never 
mind. J will ask you whether that practice was carried 
on until Mr. Ferry’s death? A. Wesieitewas. 

The Court: We had an exhibit, didn’t we, on that 
distribution ? 

Mr. Mitchell: Yes, your Honor. [582] 

Mr. Robinson: It was put in for identification only. 

The Court: What was the number of it? 

Mr. Mitchell: Exhibit 3 for identification. J with- 
draw my objection to this exhibit at this time. 

PhesGoumi: e2tl right, 

Mr. Mitchell: If counsel cares to offer it again. 

Mr. Robinson: I still offer it. 
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The Court: All right; in evidence. 
The Clerk: That will be Plaintiff’s Exhibit 3, ito 
evidence. 


(Thereupon, the document referred to, heretofore 
marked Plaintiff’s Exhibit 3 for identification, was re- 
ceived in evidence. ) 


[Note: Plaintiff's Exhibit 3 will be found in the Book 
of Exhibits at page 623. | 


The Court 9a me see @xhibit 3 adeam so I an 
keep these exhibits in my mind. 


QO. By Mr. Mitchell: Mr. Martell, there were two 
life beneficiaries in this trust, No. 1052. Can you ex- 
plain how you happened to make the checks payable to 
Mrs. Ferry in the first place? 

A. I think it was probably through error, because it 
was later corrected. 

©. You refer to this Exhibit 3 as the correction? 

Be YRS. 

Q. But after this exhibit—this exhibit is dated 
November 16, 1934—and after the receipt of this letter 
from Mr. and Mrs. Ferry, you continued to make the 
checks [583] payable to Mr. Ferry only? A. Yes. 

Mr. Mitchell: Without waiving the Government’s ob- 
jection to evidence concerning income on hand in this 
Trust 1052 at the time of death being excludable on the 
ground that it belonged to the beneficiaries, not knowing 
whether the Court will consider that ground of recovery. 

I will ask the witness whether, had the trust been re- 
voked by Mr. Ferry and others in conjunction with him 
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prior to his death, immediately prior to his death, would 
you have distributed that income to the beneficiaries? 

Mr. Robinson: I am going to object to it as incom- 
petent, irrelevant and immaterial, outside of the scope of 
the issues in this case what he would have done. What 
actually happened and the facts the witness can testify to. 

The Court: I think, counsel, you have to stay by what 
the record shows, not what he would have done under 
different circumstances. 

Mr. Mitchell: Then, I will ask him the practice. 

QO. How long have you been a trust officer, Mr. 
Martell? 

A. I have been with the company since 1926. 

QO. About 17 years. By whom were you employed 
during those years? A. Title Guarantee and Trust. 

©. Where a revokable trust at the death of one of 
the beneficiaries contains income and is revoked just 
before [584| the death of the donor or donors do you 
still distribute that income to the beneficiaries named in 
the trust? 

Mr. Robinson: I object to the question as incompetent, 
irrelevant and immaterial, outside of the issues in this 
case, calling for a conclusion of an expert without a 
foundation having been laid. 

Mr. Mitchell: Stipulate that it is outside of the issues 
in the case. I have not waived our objection to the evi- 
dence introduced by the plaintiff on that issue, but without 
waiving that objection, the question is asked in view of 
the fact that it cannot be determined at this time whether, 
in its final decision, the Court will decide that it is an 
issue. Counsel for plaintiff contends that it is an issue, 
and counsel for defendant contends that it is not an issue. 
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The Court: The point that is in my mind. counsel, is: 
Are we concerned with what the practice is, or what he 
generally did? The question is merely what was done in 
this case. For instance—and this exhibit 3 1s a very good 
illustration of what I have in mind—if you would ask this 
witness, where a trust is created and the accumulations 
of the trust are made payable to certain beneficiaries 
monthly, what is your practice, and he would say, I 
assume, to pay the beneficiaries named in the trust; and 
then counsel would hand him this trust and say. “But 
here, you went on for years ignoring the beneficiaries and 
you paid to one party.” Then the answer [585] is, as he 
just stated. it was an error that he had corrected by this 
exhibit. So it is not what they generally do. It is what 
was done, I think, in this case; and I think that Exhibit 
3 illustrates it. The practice is, | would say, to pay bene- 
ficiaries monthly as required by the trust; and then you 
present to him Exhibit 3 and say, “But, you did not do 
it in this case.’ Well, that was an exception. 

Mr. Mitchell: Perhaps I can make the matter clear. 
your Honor. This particular trust 1s a revocable trust. 
is it not. Mr. Robinson? 

Mr. Robinson: I believe that the trustors have the 
right to alter and amend—I don’t recall—or right to 


revoke. 
Mr. Mitchell: And change beneficiaries. I will change 
the question. Instead of saying “revoke”, ‘‘a revocable 


trust’’,°I will say the trustors change the beneficiary to 
themselves. instead of to someone else— 

The Witness: I don’t get the question, Mr. Mitchell. 

The Court: He has Tet Gnished) vet. 

Q. By Mr. Mitchell: what is the practice of the 
trust officers in the case of trusts that are amendable and 


on) 
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trusts where the beneficiaries can be changed in respect of 
the distribution of income after the beneficiaries have been 
changed? 

Mr. Robinson: I object to the question as assuming 
facts not in evidence in this matter. [586] 

The Court: I don’t think it matters one way or the 
other. I will permit the witness to answer. I assume 
that they are going to pay the beneficiaries which they 
are instructed to do. | think that the trust company 
would be lable if they did not. What is the answer? 

A. To pay the beneficiaries whatever they are entitled 
to. 

©. By Mr. Mitchell: The new beneficiaries? 

Ae UC Orrect: 

The Court: You would have some suits on your hands 
if you did not. 

Mr. Mitchell: I did not hear the Court. 

The Court: J] said he would have some suits on his 
hands if he didn’t. 

QO. By Mr. Mitchell: Had it been determined by the 
bank how much of the sum of $1,749.06 would be used 
by the bank to reimburse it for its compensation for ser- 


vices under the trust? A. To date of death? 
©. Yes. Had it been determined at the time, on 
time #6, 1935? A. I don’t recall. 


QO. Now, turning to Trust No. 1080, also with the 
Title Guarantee and Trust Company—an exhibit which 
has been introduced by the plaintiff and I am sorry | 
don't know the number of it—but it refers to the distribu- 
tion of [587] income of Trust 1080 of Title Guarantee 
and Trust Company and does not indicate to whom the 
income was distributed. I have a carbon copy handed to 
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me by plaintiff’s counsel, and this exhibit reads: ‘‘Mar. 
4, 1931, $722.93” was distributed. 

The Court: I931?7 

Mr. Mitchell: Yes, your Honor. 

The Court: All right. 

QO. By Mr. Mitchell: (Continuing) “Nov. 4, 1931 
$180” distributed; “Nov. 23, 1931 $260” distributed. I 
will ask you whether your records show that on Novem- 
ber 23, 1931, $260 was distributed to anyone? 

A. Yes. 

QO. Do you recall these amounts? Will you check 
them? I have before me the copy of plaintiff’s exhibit 
No. 42. Ase hey are connect: 

MO. A total of $2,218.38? A. That 1s right. 

Q. Do your records indicate to whom the checks were 
payable? By the way, that is the amount that was dis- 
tributed insofar as concerned the one-tenth beneficial in- 
terest owned by the two spouses as joint tenants, is that 
COinect: Ageaies. 

Q. To whom were those amounts distributed? 

Mr. Robinson: I will object to these. The trust [588] 
instruments speak for themselves as to who it was dis- 
tributed to. If you want to limit it to whom it was— 
payable ? 

Mr. Mitchell: Does the trust instrument itself indt- 
cate to whom this distribution was made? 


Mr. Robinson: The assignment, I believe, does. 
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Mr. Mitchell: Have you that exhibit, Mr. Clerk? 

The Court: Exhibit No. 42. 

Mr. Mitchell: That is the Trust 1080? 

The Court: 1080, $2,218.38. - 

Mr. Mitchell: That is it, that is the exhibit. 

QO. Were you looking at the declaration of trust to 
determine to whom this was distributed, Mr. Martell? 

Pe Yes: 

©. Does the declaration of trust contain the item 
52,218.38? me. eNo: 

OQ. Then, what do you look to to get those amounts 
and the dates? 

A. Not the amount distributed. 1 was looking here 
for the beneficial interest. 

©. Oh. I see. All right. State whose particular 
beneficial interest this covers? 

A. It was one-tenth interest in the trust and was one- 


tenth interest belonging to Peter L. Ferry and Catherine 
iB. Ferry. 

QO. All right. Now I ask to whom were these 
amounts [589] set forth which you have just given there? 


Mr. Robinson: I will stipulate the checks were payable 
fo Mr. Ferry. 


Mr. Mitchell: All right. 


©. Were the checks mailed to Mr. Ferry? 
A. Yes. 


* « * * * * * * * 
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called as a witness by and on behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 

The Clerk: Your full name, Mr. Miller? 

A. Warry O. Miller 


Direct Examination 


By Mr. Mitchell: 

QO. Mr. Miller, did you bring with you your records 
in Trust No. 6204 of the Citizens Bank? 

Ae ‘Wes, «sir. 

QO. By the way, Mr. Miller, what is your occupation 
and with whom are you associated? 

A. I am assistant trust officer with the Citizens Na- 
tional Trust & Savings Bank of Los Angeles. 

Q. I will ask you whether the trustee bank collected 
[590] the income from the properties contained in Trust 


No. 6204? A. “No, Sir. 
QO. If it did not, who collected the income. if you 
know ¢ A. I don’t know. 


Q. At the inception of this trust was any part of the 
Ferry Fresno ranch part of the corpus; and if so, what 
portion? 

A. Yes; part of it was, Sections 1, 11 and 14. 

OQ. They were a part of the corpus at the inception 
of the trust? 

A. Yes, sir. I wish to make a correction. That 1s 
Mm. 1. 1) amd 15, 

The Court: Sections? A. Sectiotis. 

Q. By Mr. Mitchell: In reference to Trust 2012 did 
you bring vour files in that trust, also? 

A. Yes, sir. 
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Q. Citizens Trust & Savings Bank is trustee in that 
trust, also? A. Yes, sir. 

The Court: Exhibit 63 (41). 

Mr. Mitchell: Trust No. 2012. 

The Court: Exhibit 41. 

Mr. Mitchell: 41. Thank you, your Honor. That 
is helpful. 

The Court: $11,475.86. 

Mr. Mitchell: That is right. [591] 

©. I call your attention to Plaintiff’s Exhibit 41, 
which sets forth distributions of income made by you in 
connection with this trust between August 9, 1925, and 
June 16, 1935. 1 will ask you how the checks were made 
payable that are contained in that Plaintiff’s Exhibit 41? 

A. They were made payable to Peter L. Ferry and 
Catherine B. Perry. 

Q. To whom were they mailed? Were they mailed or 
delivered personally? 

A. No: they were mailed; I think the mailings in 
practically all instances were to Peter L. Ferry. 

©. How were the checks endorsed, I mean by the 
payee? A. I am unable to state that. 

©. You could only ascertain that by examining the 
checks, the cancelled checks + A. “Yes, sir. 

©. Have you those cancelled checks? The bank still 
has them? A. I believe so. 

©. How were the distributions made to the six 
children? 

A. To the children that were of age, the checks were 
made payable to those individually; to the children who 
were minors, the checks were made payable to Mr. and 
Mrs. Ferry, as guardians. that is, Peter L. Ferry and 
Catherine B. Ferry, as guardians. 
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Q. Does this list, Plaintiff's Exhibit 41, include the 
income that went to the children? [592] 

A. No, sir. 

OF lttdwes not me wt does net: 


Q. Those were separate checks, were they? 
A. Yes, sir. 


*K *K *K * * * *K Kk *K 


QO. By Mr. Mitchell: 1 call your attention to Page 1 
of the declaration of trust— 


The Court: This is in 2012? 

Mr. Mitchell: 2012, Exhibit H attached to the stipula- 
tion of facts, Page 60 of the stipulation of facts. 

Q. Have you the declaration of trust before you, Mr. 
Miller ? A. Yes, sir. 

©. There is set forth on Page 1 of the declaration 
of trust a number of items of properties that were trans- 
ferred to the Citizens Bank, as trustee. The first item: 
“Cash $48,907.12”. Do you know in what form the bank 
received that cash? A. No. [am unable to say. 

Q. Whether by check or by cash? [593] 

A. Ido not know. 


Q. Then, the mext item is “1 mote executed by A.eL. 
Baird and H. G. McBain, dated 11-1-24 at 6 months 
$2,220.” Do you recall that mete: 

Only that the note was received in the trust. 
The note has been long since paid, I presume? 
ies. 

Do you know to whom it was payable? 

It was paid to the trustee. 


O>O>0> 


. Do you remember to whom the note was originally 


payable? “~ Wo. 
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Q. The next item is a note executed by the same 
promissors, dated December 1, 1924, in the same amount. 
Do you recall to whom that note was originally payable? 

A. lo sir. 

©. Do you remember to whom the rest of the notes 
were originally payable that are listed there? 

A. No, sir. 

Mr. Mitchell: 1 think that is all. 

Mr. Robinson: No questions. 

Mr. Mitchell: Now, Mr. Parke. 

The Court: Counsel, have you any objection if I write 
on Exhibit 42 that the checks representing the amount of 
$2,218.38 were payable. to Peter lL. Ferry: 

Mr. Robinson: No; I have no objection to it. [594] 

Mr. Mitchell: None, none whatever, your Honor. 


WALTER ©. PAREKE, 


called as a witness by and on behalf of the Defendant, 
being first duly sworn, was examined and testified as 
follows: 

The Clerk: Your full name? 

A. Walter E. Parke, P-a-r-k-e. 


Direct Examination 

By Mr. Mitchell: 

@. Mr. Parke, what is your occupation? 

A. I am an employee of the auditing department. 
Citizens National Trust and Savings Bank. 

©. Are you familiar with the acquisition by Mr. 
Ferry or Mr. Ferry and wife, of Sections 1, 11 and 15 
that Mr. Miller just referred to, being a part of the 
Fresno ranch property contained in Trust No. 6204? 

Ex. Yes: 


380 Ethel Strickland Rogan, etc. 


(Testimony of Walter E. Parke) 


©. Can you state the circumstances under which Mr. 
Ferry acquired that property? [595] 


* * * * *K x * > * 


The Court: Well, just a moment, Mr. Mitchell. You 
can answer this question yes or no, Mr. Parke. Do you 
know the circumstances by which Mr. Ferry acquired 
the property? me Bech 
You were part of that transaction, you handled it? 
A. I handled the accounting entries, your Honor. 
©. The accounting entries? Ves: 
Q 
A 


‘© 


At the time of the purchase? 
‘At the time of the purchase. [597] 
x x * * * x * * x 

A. At the time the property was acquired by Mr. 
Ferry it had been held by the bank in other real estate, 
having been acquired by the bank some time previously. 

©. It formally. then, belonged to the bank? 

A. It belonged to the bank in satisfaction of a debt 
previously contracted. 

QO. By someone a third party? 

A. Other than Mr. Ferry; yes. There were certain 
lands held in trust for Mr. W. S. Sparr, subdivision 
trusts. 

Q. By the Citizens National Bank? 

A. By the Citizens Bank, held in trust, against which 
the Citizens Bank had liens for money advanced, and also 
against which Mr. Peter L. Perry had liens for money 
advanced. 

QM. Are you familiar with the times that those liens 
arose. the approximate years? 

A. Only as they came before my notice at the time of 
the transaction. 
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Q. Can you state the times that they came to your 


notice ? 
A. The liens arose in the years 1925, 1926 and 1927. 
@) What is, Mirpiemiy s lense Een eee 


©. Were they mechanic’s liens? [598] 

A. No. They were liens against beneficial interests 
in the trust created by assignment. 

om (Oly Tiseep All ment. 

A. At the time that Mr. Ferry acquired this land, the 
land referred to as near Fresno, early in 1930— 

©. Let us give you the correct description of that 
land. The sections | refer to are Sections 1, 11 and 15, 
Township 18 South, Range 17 East, M. D. B. and M., 
Fresno County, is that correct? 

A. What is correct. 

Mr. Mitchell: I might state for the court’s informa- 
tion that that is a part of Parcel 35 of Trust 6204. 

The Court: Yes. 

Mr. Mitchell: All right. 

A. In order, then, to clear up the Sparr indebtedness 
on a working out of his loans, Mr. Ferry was deeded the 
three sections of land in joint tenancy with his wife in 
exchange for the surrender or reassignment to the bank 
of the assignments of the beneficial interests in these trusts 
of Sparr which Mr. Ferry held. [599] 

* K K ok * * *K > *K 

©. By Mr. Mitchell: Mr. Parke, do you know how 
Mr. Sparr happened to assign some of his beneficial in- 
terest to Mr. Ferry? Was that the Sparr Heights Tract 
that vou refer to? 

iA. Sparr Heights Tract and the Oakmount Country 
Club Estates. With respect to the Oakmount Country 
Club Estates, I understand that the assignment was for 
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work performed in the installation of public utilities and 
streets. ; 


*K *K *« * * * *K * 2K 


Mr. Mitchell: There was some reference during the 
[602] examination of the last witness to an exhibit 
numbered 63. Wall counsel stipulate that that is Ex- 
hibit 41? 

Mr. Robinson: If that is a fact, counsel, I will so 
stipulate. 

Mr. Mitchell: All right; that the reporter can so 
call it in his notes. 

Mr. Robinson: Counsel, you made reference to the 
fact that the income from one of the trusts had not been 
introduced into evidence. To my recollection, they were 
all introduced. Which item was that? 

Mr. Mitchell: 1052. 

Mr. Robinson: That is Citizens National Bank? 

Mr. Mitchell: No; Title Guarantee and Trust Com- 
pany, Trust 1052. 

The Court: Mr. Miller testified that the payments in 
Exhibit 41—I see the error was caused by ‘6/3’ is 
written in here, but that is the date. 

Mr. Miller: Yes, sir. 

The Court: Is it Exhibit 41 that the checks were 
payable to Peter L. Ferry and Catherine B. Ferry and to 
each of the children who were above age, and those who 
were minors, the checks were paid to the guardians? 

Mr. Mitchell: Yes. your Honor. I just wanted to 
correct the amount. 

The Court: Any objection to writing that on .the 
exhibit? [603 | 

Mr. Mitchell: Oh, no, your Honor. 
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Mr. Robinson: No objection. 

The Court: All right. It just helps out in going over 
these cases. 

Mr. Mitchell: We offer into evidence certificate of 
Deputy Commissioner D. S. Bliss, certifying ‘that after 
diligent search, no record is found to exist in the records 
of” the Commissioner’s office “of a gift tax return, or 
returns, filed by Peter Ferry, now deceased, reporting a 
gift, or gifts, to his wife for the calendar years 1924 
and 1925.” 


I might say that during those years there was a gift 
tax act in effect. [604] 


2 2 * 2 * 2* 2 * 2 


The Clerk: That will be Defendant’s Exhibit G into 
evidence. : 


(The document referred to was marked Defendant’s 
Exhibit G, and was received in evidence.) 


[Note: Defendant’s Exhibit G will be found in the 
Book of Exhibits at page 1010. | 


Mr. Mitchell: I will now offer certified copy of [605] 
individual income tax return of Peter L. Ferry for the 
year 1924 as defendant’s next exhibit in order. 

The Clerk: Defendant’s Exhibit H into evidence. 


(The document referred to was marked Defendant’s 
Exhibit H, ard was received in evidence. ) 


[Note: Defendant’s Exhibit H will be found in the 
Book of Exhibits at page 1011.] 
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Mr. Mitchell: We also offer into evidence a certified 
copy of an individual income tax return of Peter L. Ferry 
for the taxable year 1926. 

The Clerk: This exhibit will be I into evidence. 


(The document referred to was marked Defendant’s 
Exhibit I, and was received in evidence. ) 


{Note: Defendant’s Exhibit I will be found in the 
Book of Exhibits at page 1013. ] 


The Court: Proceed. 

Mr. Mitchell: We also offer into evidence the in- 
dividual income tax return of Peter L. Ferry for the year 
1927. 

The Clerk: That is Defendant’s Exhibit J into evi- 
dence. 


(The document referred to was marked Defendant’s 
Exhibit J, and was received in evidence. ) 


[Note: Defendant’s Exhibit J will be found in the 
Book of Exhibits at page 1015. ] 


Mr. Mitchell: I might state that counsel for plaintiff 
has already introduced the two returns for the spouses 
for the taxable year 1928. 

The Clerk: This exhibit will be K into evidence (re- 
ferring to certified copy of individual income tax return 
om meter L. Ferry for tremamablesyean 920) 


(The document referred to was marked Defendant’s 
Exhibit K, and was received in evidence.) [606] 


[Note: Defendant’s Exhibit K will be found in the 
Book of Exhibits at page 1017.] 


vs. Catherine B. Ferry, etc. 385 


(Testimony of Walter E. Parke) 


Mr. Mitchell: We also offer into evidence the original 
individual income tax return of Mrs. Peter L. Ferry for 
the taxable year 1929. 

The Clerk: That will be Defendant’s Exhibit L into 
evidence. 


(The document referred to was marked Defendant's 
Exhibit L, and was received in evidence. ) 


[Note: Defendant’s Exhibit L will be found in the 
Book of Exhibits at page 1019.] 


Mr. Mitchell: We now offer into evidence certified 
copy of the individual income tax return of Peter L. 
Ferry for the taxable year 1930. 

The Clerk: That is Defendant’s Exhibit M into evi- 
dence. 


(The document referred to was marked Defendant's 
Exhibit M, and was received in evidence. ) 


[Note: Defendant’s Exhibit M will be found in the 
Book of Exhibits at page 1021. | 


Mr. Mitchell: And the original income tax return of 
Mrs. Peter L. Ferry for the same year, 1930. 


The Clerk: Defendant’s Exhibit N into evidence. 


(The document referred to was marked Defendant’s 
Exhibit N, and was received in evidence. ) 


[Note: Defendant’s Exhibit N will be found in the 
Book of Exhibits at page 1023. ] 


Mr. Mitchell: We now offer into evidence the indiv- 
idual income tax return of Peter L. Ferry for the year 
1931. 7 
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The Clerk: Defendant’s Exhibit O into evidence. 


(The document referred to was marked Defendant’s 
Exhibit O, and was received in evidence. ) 


[Note: Defendant’s Exhibit O will be found in the 
Book of Exhibits at page 1025. ] 


Mr. Mitchell: And the individual income tax return 
of Mrs. Peter L. Ferry for the year 1931. 

The Clerk: Defendant’s Exhibit P into evidence. 
[607 ] 

(The document referred to was marked Defendant’s 


Exhibit P, and was received in evidence. ) 


[Note: Defendant’s Exhibit P will be found in the 
Book of Exhibits at page 1027.] 


Mr. Mitchell: And we offer into evidence the indiv- 
idual income tax return of Peter L. Ferry for the year 
1932. 


The Clerk: Defendant’s Exhibit Q into evidence. 


(The document referred to was marked Defendant’s 
Exhibit Q, and was received in evidence. ) 


[Note: Defendant’s Exhibit Q will be found in the 
Book of Exhibits at page 1029.] 


Mr. Mitchell: These are originals unless otherwise 
stated. 

And the individual income tax return of Mrs. Peter L. 
Ferry for the year 1932. 
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The Clerk: Defendant’s Exhibit R into evidence. 


(The document referred to was marked Defendant's 


Exhibit R, and was received in evidence.) 

[Note: Defendant’s Exhibit R will be found in the 
Book of Exhibits at page 1031.] 

Mr. Mitchell: And the individual income tax return 
of Peter L. Ferry for the year 1933. 

The Clerk: Defendant's Exhibit S into evidence. 


(The document referred to was marked Defendant’s 


Exhibit S, and was received in evidence. ) 
[Note: Defendant’s Exhibit S will be found in the 
Book of Exhibits at page 1033.] 


Mr. Mitchell: And the individual income tax return 
of Mrs. Peter L. Ferry for the year 1933. 

The Clerk: Defendant’s Exhibit T into evidence. 

(The document referred to was marked Defendant’s 
Exhibit T, and was received in evidence. ) 

[Note: Defendant’s Exhibit T will be found in the 
Book of Exhibits at page 1035. | 


Mr. Mitchell: Mrs. Ferry, will you take the stand 
now, please? [608] 
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CATHERINE B. FERRY, 


the plaintiff herein, called as a witness by and on behalf 
of the defendant, having been previously duly sworn, was 
examined and testified as follows: 
Direct Examination 
By Mr. Mitchell: 
©. Mrs. Ferry, referring to the property that was 


contained and was a part of Trust No. 6204, the Citizens 
Bank Trust, do you recall those properties? 

A. You mean the ranch? You mean the ranch 
property? 

Q. Yes; the ranch and 37 other pieces. 


The Court: Mrs. Ferry is called as your witness, 
counsel ? 


Mr. Mitchell: Under Rule 43(b). 
A. Well, I don’t just understand. You mean that I 
remember every piece of property? 
QO. By Mr. Mitchell: I am going to ask you who 
managed those properties? 
Well, Mr. Ferry always managed them. 
He did the managing himself? 
Yes; he did. 
And you did not take part in that, I guess? 
Oh, I may have collected rents. 
You may have collected some rents? 
Yes. 


No rents were collected from the ranch, I presume? 
] A. We. 


Mr. Ferry handled that himself? 
T did not collect any. 


>0 SO >O>0O>0 > 
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Q. Did Mr. Ferry account to you for any portion of 
the income that he received from these properties in 
Trust 6204? 


A. Well, it all went in for deposit, was all. 

Q. Into what? A. Into the bank account. 

Q. Which bank account? 

A. You mean the rents and things that were received? 


Q. Any income from the properties contained in 
Trust 6204. 

A. Well, I wouldn’t know which bank account, but 
whatever one, I would think, that we were dealing with 
at the time. 


©. You did not go with him to the bank to make the 
deposits or the banks, I presume? 


A. Qh, not every time; no. 


QM. And he had a ranch account up at Hanford, I 


believe, didn’t he? A. Yes; he did have one. 
Q. You took no part in Mr. Ferry’s business in 
Crafton, Pennsylvania, did you? A. No, I didn’t. 


Mr. Mitchell: May I see, Mr. Clerk, the exhibits that 
{610] were introduced into evidence consisting of bundles 
of checks? 


©. I call your attention, Mrs. Ferry, to Plaintiff’s 
Exhibit 48. 


Was this introduced for identification ? 
The Clerk: No. They are in evidence, Mr. Mitchell. 
Mr. Mitchell: It is marked “identification.” 


The Clerk: They are all in evidence. Yes; they are 
all in evidence. 
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Mr. Mitchell: Without waiving the objections made 
to the introduction of these exhibits, I will ask the fol- 
lowing questions: 

QO. Mrs. Ferry, I call your attention to the first check 
in this bundle of checks, Exhibit No. 48, signed ‘Peter 
L. Ferry by Katherine Ferry.” Do you spell your name 
with a “K’’? A. No; I don’t. 

©. Is that your signature? 

A. No. That is Mr. Ferry’s sister’s signature. 

©. Oh, I see. Did Mr. Ferry’s sister have power 
and the right to draw on this account on the American 
National Bank in March, 1927? 

A. Well, that was in reference to the business. 

©. This is payable to an insurance company. 

A. | Ves. 

Q. It is a premium, presumably it was payment of a 
[611] premium upon an insurance policy. 

A. Well, she was keeping books for him, I think, at 
the time. 

©. That is algo true of the check dated March 22, 
1928? 

A. Well, that would be true of any that is “by”. 

©. “by Katherine,’ spelled ‘‘K-a-t-h’’? A. “Wes 

©. Is that also true in respect of Plaintiff’s Exhibit 
50, all checks signed “‘Peter L. Ferry by Katherine 
Ferry”, spelled “K-a-t-h’? me. Ves: 

Q. Is that also true in respect of Plaintiff’s Exhibit 
51, a check signed ‘Peter L. Ferry by Katherine Ferry”, 
spelled “K-a-t-h’? & Yea; at 1s. 

Q. I now call your attention to Plaintiff’s Exhibit 
52. check numbered 1364, dated October 8, 1929, “Pay- 
able to the Order of Metropolitan Life Ins. Co.” and 
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signed “Haines Canyon Rock Co., Incorporated by Peter 
L. Ferry” and ask you what was the Haines Canyon 
Rock Co., Incorporated ? 
Well, it was just a rock plant. 
Who operated that business? 
Well, I couldn't tell you. 
Was it a quarry, a rock quarry? 
Ves? [612] 
It appears to have been a corporation. “‘Incorpor- 
ae is a part of the signature. 

A. What date is that? 

©” *etober, 1929: 

A. Of course, I didn’t know much about it then, see. 
I didn’t do much of the bookkeeping after we moved to 
our present home, or I never did much of that kind ot 
bookkeeping. I mean I wouldn’t know anything about it. 


orp Ree 


©. You would not know what Mr. Ferry’s interest was 
in the Haines Canyon Rock Company ? 

A. No; I don't. 

Q. I call your attention to Exhibit 54, some more 
checks signed “Peter L. Ferry by Katherine Ferry.” 
Your answers to the other questions in that regard are 
the same I presume; she was keeping books for Mr. Ferry 
at that time? x, eyes 

QO. And that is Mr. Ferry’s sister. Mrs. Ferry, your 
son James testified that Mr. Ferry sold out the equipment, 
rental equipment business, to him in 1930 or 1931. 

Mr. Robinson: I object to the question as assuming a 
fact not in evidence. There is no evidence that Mr. 
Ferry sold anything. 

QO. By Mr. Mitchell: Well, that your son bought the 
rental equipment business in 1930 or 1931; do you recall 
that? ueeves; frony bethiot us [613] 
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Q. Did Mr. Ferry continue to keep his account in the 
First National Bank in the name of ‘Peter L. Ferry 
General Contractor’ after your son purchased the busi- 
ness? A. Well, that I couldn’t say. 

©. And your answers to the questions regarding Mr. 
Ferry’s sister, Katherine, also apply to Plaintiff’s Exhibit 
56? 

A. Well, any that would be by her as bookkeeper. 

Q. And also, to Plaintiff's Exhibit 57? 

A. Is it by Katherine? 

@ Wes. JE Saks. 

QO. And Plaintiff’s Exhibit— 

A. I think when we were going on trips that Mr. 
Ferry always gave her power of attorney or something. 

Q. To sign his name by her? A. Yes. 

Q. And that applies also to Exhibit 58? 

A. Is that by Katherine? 

OQ. Yes; by Katherine. i. GCS: 

©. Mrs. Ferry, did you look for and find over the 
week-end your 1930 will? 

A. I looked, but, as I told you, I knew I wouldn't 
find it. But I brought in my present one that says that 
all former wills are revoked. [614] 

©. I see; all right. Going back to this trip to Fresno, 
what year was that trip? You testified that you went to 
Fresno with Mr. Ferry and James. 

A. What do you mean? I had so many trips there I 
wouldn’t know what trip. 

Q. The one about which you testified. 

A. My daughter lives on the ranch so I have made 
many a trip there. 

Q. The one in which Mr. Ferry, you testified, took 
you up there to the ranch before it was purchased, or a 
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portion of the ranch before it was purchased. Do you 
recall your testimony about that? 

A. Do you mean the last two sections, or before? 

Q. The one about which you testified last week, a trip 
that you made to Fresno with Mr. Ferry and with James, 
and about which James also testified while you were in the 
court room; and you testified that he asked you what you 
thought of the proposition, whether it should be purchased 
or not. Do you remember testifying to that? 

A. Oh, he always did. 

©. That is the trip that I am asking you now what 
year it was. 

A. Well, I don’t know, ’32 or ’33, I guess. 

QM. 1932 or 1933. Did you and he, as joint tenants, 
already own some property? A. Yes; we did. [615] 

Mr. Mitchell: This testimony and inquiry, of course, 
is without waiver of the Government’s defense and ob- 
jections to plaintiff’s testimony along this line. 

MQ. From whom was he purchasing? Who owned the 
property at that time that you contemplated buying? 

A. You mean at Fresno? 

Q. Yes. A. You mean the land? 

@. The property that you went to see on this trip we 
were just speaking of. 


Oh, you mean that two new sections? 
Ves. A. One name, I think, was Goodrich. 
Goodrich. E. J. Goodrich? A. Yes. 


What did he want for the property? 

Well. I couldn’t tell you. I don’t— 

Mr. Ferry did not tell you at the time, I presume? 
Well. I was with him but I wasn’t close. 

Did he discuss the terms with you? 

No; he didn’t. 


POFPOPOOO> 4S 
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©. How many acres were there that he was consider- 
ing buying then? 

A. I wouldn’t know. It was around a thousand, | 
imagine. J am not very good at judging acreage. 

Q. Are you an authority on values of farm lands? 
[616] A. Indeed I am not. 


Mr. Mitchell: May I have Exhibit 2, please? 


©. I believe you testified that you knew of three 
accounts that Mr. Ferry had prior to his death; one was 
the First National Bank of Glendale; one, you believed, 
was the American National; and what was the other one? 


Mr. Robinson: I object to the question as assuming a 
fact not in evidence. The witness testified there were 
four accounts. 


QO. By Mr. Mitchell: What were those four ac- 
counts, Mrs. Ferry? 

A. There was the California Bank and the First 
National and— | 


The Court: First National of Glendale? 


A. Yes; and, I think, the Citizens. Well, I remember 
of mentioning some the other day that are out of exist- 
ence, but that would not be on this account. 


QO. By Mr. Mitchell: You did not know about this 
account—I am calling your attention to Exhibit 2—an 
account with the Citizens National Trust and Savings 
Bank of Los Angeles, a commercial account in the name 
of Peter L. Ferry in which he had a balance on hand at 
the time of death of $127.36? 


A. Well, I would remember some, but I wouldn’t at 
that time remember. 


wc 
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Q. This was a bank account that you turned over, I 
[617] presume, to your attorney when he made out this 
tax return for your 

A. Who made out the tax return? 

©. Your attorney. A. O88, yes. 

Q. I now call your attention to page A-16 of Exhibit 
2, the estate tax return, and call your attention under 
Schedule D-1 to items 1, 2 and 5. Item 1 reads: 

“First National Bank of Glendale, commercial ac- 
count, in name of Peter L. Ferry & Son.” 

Did you also know about that account? 

A. Yes; I did. 

Q. And did you know about— 

A. But I didn’t know the amount or anything, but | 
knew of it. 


©. No; | see. Them item 2: 
“First National Bank of Glendale, savings account, 
in name of Peter L. Ferry Ranch.” 


Did you know about that account? 


A. «Yes: T did: 

Q. And item 5. A. Bank of Lemore. 

Q. “First National Bank of Lemore, commercial ac- 
count, in name of Peter L. Ferry Ranch’’? mY. Yes: 

Q. You knew about that account? [618] 

m. ‘Wes: 


QO. But last week you did not remember them at the 
time counsel asked you the question, I guess? 

A. Oh, I see. Yes. 

Mr. Mitchell: -May I see the stipulation of facts. 
please, your Honor? 

wine Cottrt: Surely. 
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©. By Mr. Mitchell: I now call your attention to 
Exhibit 1 in this case, the stipulation of facts, page 55, 
where there is set forth, in paragraph VII] of Exhibit G 
of the stipulation of facts, a declaration of trust of the 
Security-Trust & Savings Bank, Trust No. 5869, where 
is set forth the dates of birth of your children. Aire 
those dates correctly set forth there? You might just 
read them over carefully and see if they are correct. 

me Yes: | think they are cosrect 

OQ. And you had another child born, Patrick, after 
this was executed? a Vex 

QO. What was his date of birth? 

A. It was March the 17th, 1929. 

QO. Mrs. Ferry, did any of these children die? 

A. Yes; one, Catherine Helen Ferry. 

©. Catherine, the one that was born in 1913: and 
when did she die? A. “Tn Isto) 

©. Do you remember the date? 

A. March the 16th. 

©. Mrs. Ferry, did you have any other children born 
after you came to California besides these and Patrick? 

A. Well, there was one other that died. 

©. How long ago was that? 

A. He died in 1924. 

QO. ’24, I see. I believe—or, did you testify? I don’t 
recall whether I asked you this question: Whether you 
personally ever got out and earned any money yourself 
during your marriage? 

A. I think you did ask me. 

©. I did. Well, L wall skip that. Who was Ghe 
breadwinner in your family, Mr. Ferry? 

A. Yes; he was. 
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Q. And he provided well for you and the children, 
did he not? A. Yes; he did. 

©. How long had Mr. Ferry been in the contracting 
business before you came to California in 1909? 

A. I wouldn’t know. 

OQ. Long before— A. Oh, you mean— 

Q. In Crafton, Pennsylvania, I mean. 

A. Well, I couldn’t just say. As long as I was 
married. [620] 

©. And long before you were married, perhaps? 

A. Well, I think he was working for his father then. 

Mr. Mitchell: The defendant now moves, if the court 
please, that all insurance premium checks introduced by 
plaintiff, including Plaintiff’s Exhibits 48 through 58, be 
stricken on the following grounds: 

First, that there is no clear evidence that any of the 
funds represented by such checks was California com- 
munity property of the spouses of the type acquired 
through the toil or talent of either spouse exerted after 
July 29, 1927. 

Second, that even if a portion of the funds represented 
by such checks was the separate property of plaintiff, they 
are inadmissible since such ultimate fact is not supported 
by plaintiff’s claim for refund. 

And third, that there is no clear or other evidence that 
any portion of the funds represented by such checks was 
the separate property of plaintiff. [621] 


* * x * * x 2 * * 
Mr. Robinson: I believe the amendment to the claim 


for refund sets that out as a ground of the claim, pay- 
ment from her separate fund, isn’t that right? 
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Mr. Mitchell: The protest contains a statement that 
some of the premiums were paid with new type com- 
munity, some with the husband’s separate funds, and some 
with the wife’s separate funds, the 1940 protest. 

The Court: Those are all matters that we will have 
to give consideration to. I will deny the motion to strike, 
permit the evidence to stand, and exception to the Gov- 
ernment. 

QO. By Mr. Mitchell: Mrs. Ferry, you have no idea, 
have you, of the amounts of money deposited by Mr. 
Ferry in the year 1925 in these bank accounts? 

A. No; I wouldn’t know. 

Q. That the court was just referring to? 

A. I couldn’t remember any of the amounts. 

©. Or the amounts of deposits made by him in those 
accounts in the year 1926? A. No; I wouldn’t 

QO. Or the year 1927? 

A. I wouldn’t know the amounts just offhand. 

O, Or the year ie2s" 

A. I just said I wouldn’t know. Oh, you mean— 
(23) 

©. 1am referring to the different years now. 

A. “Wes 

QO. Your answer is “No” in respect of all the years 
I have mentioned so far? 

A. You mean what we deposited? 

QO. No; what Mr. Ferry deposited, what Mr. Ferry 
personally deposited in those accounts? 

A. Oh, I wouldn’t know; no. 

©. Or the years 1929,'1950, “S31, °32, °33, 4, "5; your 
answer is the same in respect of all those years? 


A. Yes. 
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Q. You have no idea, do you, of just exactly where 
he got the funds he deposited in those bank accounts from 
the year 1925 through 1935? 

A. Well, we got from the trusts. 

Q. You say he got some funds from the trusts? 


A. I say we got the funds from all the trusts through 
those years. 


©. I am speaking now of the source of funds which 
Mr. Ferry deposited in those 11 years. 

Mr. Robinson: I submit the question is ambiguous, an 
attempt to confuse the witness. 

Mr. Mitchell: JI am trying not to confuse the witness, 
your Honor. . 

The Court: I think it is clear. I think Mrs. Ferry 
can answer. [624] 

Mr. Mitchell: Do you understand my question? You 
have stated one source that he may have gotten funds, 
that is the trusts; he may have gotten some that he de- 
posited in these accounts from the trusts, is that correct? 

A. Yes. 

Q. Do you know where he got all the other funds that 
he deposited in these accounts, or whether he deposited 
any other funds; you don’t know of your own knowledge, 
do you? 

A. Well, when we had the rents, had the rents from 
the different properties. 

©. When he collected rents he made the deposits. Do 
you know exactly what bank he deposited them in, of your 
own knowledge? Did you see him do it? 

A. Well, I couldn’t just remember. I couldn’t say 
what bank he put them in. 
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©. And you have no idea, have you, of the amounts 
of the funds that he withdrew from those bank accounts 
during those 11 years? 

A. Oh, not right offhand, I don’t think I do. 

Q. Could you ascertain exactly how much he drew 
from those accounts by check or otherwise? 

A. In what year? 

Q. The years 1925 through the year 1935, prior to 
his death? A. Oh, no; I couldn't. 

Q. You could not find that out? [625] 

A. No; I could not. 

©. You don’t know the total amount of money received 
by Mr. Ferry in any one or more of those 11 years, do 


A. The total amount from what do you mean? 


() rem all sources. ALS Oheane. 

QO. Received by Mr. Ferry during those 11 years? 
A. No. 

©. You don’t know that. Or where he got money 


that he received during those 11 years? 

A. No; I don't. 

Q. You don’t know either, do you, the amount of his 
obligations and expenses paid out by him during any 
one or more of those 11 years? &. Wo. 

©. But you do know that he provided well for the 
family? Ame ee: 

©. Did you keep books or records of the family ex- 
penses! A. No; I didn. 

Q. You were not limited as to the amount of money 
you could spent for the family in any one month, for the 
family support, were you? Pa No. 

©. I mean by Mr. Ferry or anyone else? 

A. No. [626] 
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Q. Or the amount you could spend on the clothing 
and education of the children? A. No; I was not. 

Q. Mr. Ferry also spent money for the support of the 
family, didn’t he, besides you? 

A. Qh, I guess he did. 

Q. And on the education of the children? 

A. Oh, surely. 

©. Other than moneys expended by you personally, I 
mean? A. Surely. [627] 


*K * as * * * * x *K 


Los Angeles, California, Tuesday, June 8, 1943, 10:00 
al iii. 


Mr. Mitchell: If the Court please, there were a num- 
ber of statements from insurance companies, stating the 
amounts of premiums paid and the times that they were 
paid, in all cases except that of Metropolitan Life Insur- 
ance Company, by plaintiff, over objection of the de- 
fendant, and counsel for the plaintiff how has a similar 
statement in respect to the Metropolitan Life Insurance 
Company, which he will probably desire to introduce, and 
I have no objection as to the time that they are offered. 

Mr. Robinson: Even though it is out of order? 

Mr. Mitchell: Even though counsel has rested, I am 
willing that the case be opened for that purpose. 

Mr. Robinson: I believe they were offered before in 
evidence with the understanding that they would go into 
evidence when produced. I offer Metropolitan Life In- 
surance Company memorandum, on Policy No. 1032329-A 
upon the life of Peter Ferry, showing the amount of 
premiums paid, and the dates of payments. 
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The Clerk: That will be Plaintiff’s Exhibit 61. 


(The document referred to was marked as Plaintift’s 
Exhibit 61, and received in evidence.) 


[Note: Plaintiff’s Exhibit No. 61 will be found in the 
Book of Exhibits at page 828. | 


Mr. Mitchell: By the way, the defendant makes the 
same objection that was made in respect to the other offers 
and on the same grounds. [629] 

Mr. Robinson: So understood. Likewise I offer 
memorandum, Metropolitan Life Insurance Company, on 
Policy No. 1032491-A, upon the life of Peter L. Ferry, 
showing the amount of premiums paid, and the dates of 
said payments. 

Mr. Mitchell: Same objection, upon the same grounds. 

The Clerk: Plaintiff’s Exhibit 62. 


(The document referred to was marked as Plaintiff’s 
Exhibit 62, and received in evidence. ) 


[Note: Plaintiff's Exhibit No. 62 will be found in the 
Book of Exhibits at page 830. | 


K *K * * * * * *K * 


WESLEY L. KINNEY, 


called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Your full name? 

The Witness: Wesley L. Kinney. 

Mr. Robinson: Mr. Mitchell, to expedite matters, I 
will stipulate to the qualification of the witness, and the 
fact that he brought with him the files of the Superior 
Court of the County of Los Angeles, State of California, 
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in the matter of Ferry vs. Parker, No. 261347, and that 
it is an official file of the Clerk of the Superior Court of 
[630] Los Angeles County. 

Mr. Mitchell: I will now ask counsel whether he will 
stipulate, rather than introduce the files, your Honor, 
just to certain contents of them; that this is a suit to 
foreclose a mortgage brought by plaintiff in this case and 
the decedent. 

Mr. Robinson: It was filed the 16th day of Septem- 
ber, 1928. 

Mr. Mitchell: I have never seen these files before, 
your Honor. All I have are extracts. That the suit 1s 
against Edith J. Parker and various John Does; that the 
action is brought to foreclose a mortgage securing a note 
dated December 1, 1925, signed by Edith Parker and 
payable to Peter L. Ferry and Catherine B. Ferry, his 
wife, plaintiffs in the case, in the principal amount of 
$6336.00. 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: And to secure the payment of that 
note a mortgage was executed by the maker of the note, 
Edith J. Parker, a widow, called mortgagor, and Peter 
L. Ferry and Catherine B. Ferry, mortgagees, dated the 
same day as the note. 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: And that the property described in the 
deed of trust and in the complaint is Parcel 14 of Trust 
6204, Parcel 14 being the parcel number used in the 
Stipulation of Facts. 

Mr. Robinson: I will so stipulate. [631] 

The Court: You stated that was Parcel 14, Mr. 
Mitchell ? 
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Mr. Mitchell: Yes, your Honor, Parcel 14. 

The Court: You gave the trust number as 6204, and 
the tract number is 8725, on page 12. 

Mr. Mitchell: The Stipulation of Facts, if the Court 
please, of many, many pages, relates to certain parcels of 
property that were transferred to Trust No. 6204. Ex- 
hibit K, attached to the Stipulation of Facts, is the 
Declaration of Trust No. 6204, and attached to it, in the 
Stipulation of Facts is a schedule of 38 parcels, numbered 
from 1 to 38. Counsel is now stipulating that the prop- 
erty involved in this suit was Parcel 14, contained in that 
list, and referred to in other pages of the Stipulation of 
Facts by an arbitrary numbering system that was used in 
the Stipulation of Facts. And will counsel stipulate that 
the decree of foreclosure was entered in this case, dated 
the 2nd of November, 1928, and filed and entered Novem- 
ber 5, 1928, wherein R. E. Allen was appointed commis- 
sioner to sell the property which we have just referred to. 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: And R. E. Allen, commissioner, is the 
one referred to in the Stipulation of Facts, on page 20 of 
Plaintiff’s Exhibit 1, lines 24 to 28, referring to R. EB. 
Allen, commissioner, and grantor under commissioner’s 
deed, and relating to Parcel 14 of Trust 6204? Do you 
so stipulate? 

Mr. Robinson: I so stipulate. [632] 

Mr. Mitchell: That is all. 


Mr. Robinson: Will you stipulate, Mr. Mitchell, that 
on the 11th day of January, 1929, there was filed in this 
matter a return of commissioner, wherein he recited that 
he had sold unto Peter L. Ferry and Catherine B. Ferry 
the real property in question for a total sum of $9872.59? 
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Mr. Mitchell: So stipulated. Will counsel stipulate 
that the deputy county recorder has brought the original 
official records of the County of Los Angeles, State of 
California, and Volumes numbered 9538, 9315, 5775, 6395, 
6580 and 6735? 


Mr. Robinson: I will so stipulate. 

Mr. Mitchell: Will counsel stipulate that there is 
recorded in Book 6580 of the official records of the 
County Recorder’s office of Los Angeles County, Cali- 
fornia, on page 31 et seq., a trust deed dated November 
30, 1926, between Anna T. Perry and Bert L. Perry, her 
husband, trustors, Johnston Finance Corporation, trustee, 
and Peter Ferry and Catherine B. Ferry, his wife, as 
joint tenants, with the right of survivorship, beneficiaries? 

Mr. Robinson: J will so stipulate. 

Mr. Mitchell: And that this deed of trust is given 
to secure a note for $3278.48, dated November 30, 1926, 
signed by the trustors, Mr. and Mrs. Perry, payable to 
the beneficiaries of the trust deed, Mr. and Mrs. Ferry, as 
joint tenants, and that the deed of trust covers Parcel 6 
[633] of the Stipulation of Facts, relating to Trust 6204? 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: Will counsel also stipulate that in the 
margin, on page 31, there appears the following endorse- 
ment: For reconveyance see book 12656, page 358, offi- 
cial records? 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: And also the fact that the trust deed 
recites that it is given second and subject to a deed of 
trust securing a note for $2500, to be filed concurrently 
herewith ¢ 

Mr. Robinson: So stipulated. 
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Mr. Mitchell: Will counsel stipulate that on page 49, 
et seq., of book 5775 of the official records of the county 
recorder of the County of Los Angeles, State of Cali- 
fornia, there is recorded a trust deed, dated January 5, 
1926, wherein Fred R. Barber is named trustor, Title 
Insurance & Trust Company, a corporation, of Los An- 
geles, is named trustee, and Joseph Fink, a married man, 
is called beneficiary? 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: And wherein it is provided that the 
trust deed covers Lot 13 in Block F of Tract 7600, and 
that piece of property is Parcel 8 of Trust 6204, referred 
to in the Stipulation of Facts? . 

Mr. Robinson: I will so stipulate. | 634] 

Mr. Mitchell: And that the note secured by this trust 
deed is a note signed by Fred R. Barber, maker, dated 
January 5, 1926, and is payable to Joseph Fink or order? 

Mr. Robinson: I will so stipulate. 

Mr. Mitchell: JI will now ask counsel to produce the 
trustee’s deed relating to this parcel, to Mr. and Mrs. 
Ferry, which is referred to in the Stipulation of facts. 

Mr. Robinson: Is that the one you requested of me 
the other day, counsel ? 

Mr. Mitchell: No. 8. I will ask counsel to bring 
this afternoon the deed referred to in the Stipulation of 
Facts, from the trustee under this Title Insurance & 
Trust Company trust. to Mr. and Mrs. Ferry, dated 
October 5, 1927, for the sole purpose of showing that 
the deed of trust contained in the record to which we have 
just referred was assigned by the beneficiary, Joseph 
Fink, to Mr. Ferry or Mr. and Mrs. Ferry—I don’t recal! 
what the deed recites. I think it is material. 
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Mr. Robinson: Do you wish the Parcel 6 deed at this 
time? 

Mr. Mitchell: Yes. Will counsel stipulate that— 

Mr. Robinson: Let the deed go in. 

Mr. Mitchell: The defendant offers joint tenancy deed 
from Bert L. Perry and Anna T. Perry, husband and 
wife, to Peter L. Ferry and Catherine B. Ferry, husband 
and wife, as joint tenants, to the property referred to in 
the [635] Stipulation of Facts as Parcel 6, as defendant’s 
next exhibit in order. 

The Clerk: Defendant's Exhibit U into evidence. 


(The document referred to was marked as Defendant’s 
Exhibit U, and received in evidence. ) 


[Note: Defendant’s Exhibit U will be found in the 
Book of Exhibits at page 1037.] 


Mr. Mitchell: I don’t believe it will be necessary to 
produce 8, because I have the record here, I think. 

Mr. Robinson: Mr. Mitchell, may it please the Court, 
may I ask if you are endeavoring to alter or vary the 
terms of our written stipulation by these deeds? 

Mr. Mitchell: No. Going now to the deed referred to 
in the Stipulation of Facts, whereby Parcel 8 was con- 
veyed to Mr. and Mrs. Ferry, as trustee’s deed, upon the 
sale dated the 5th day of October, 1927, wherein the 
Title Insurance & Trust Company is first party, the 
trustee, and Peter L. Ferry and Catherine B. Ferry, hus- 
band and wife, as joint tenants, are parties of the second 
part, as grantees, will counsel stipulate that this trustee’s 
deed upon sale recites as follows: Whereas said note has 
been assigned by said Joseph Fink to Peter L. Ferry and 
Catherine B. Ferry, his wife, as joint tenants? 

Mr. Robinson: I will so stipulate. 
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Mr. Mitchell: And it also recites: That a declaration 
of default and demand for sale was made by Mr. and 
Mrs. Ferry to the trustee, Title Insurance & Trust Com- 
pany, and that the declaration of default was signed by 
Peter L. Ferry [636] and Catherine B. Ferry, and was 
delivered to the Title Insurance & Trust Company on the 
4th of June, 1927, and that on June 8, 1927, there was 
filed for record in the same recorder’s office, in Los An- 
geles County, a notice of said breach and/or default and 
of election to cause the trustee to sell the property after 
three months. 


Mr. Robinson: 1 will so stipulate, with the exception 
that the notice of default was not to the Title Insurance 
& Trust Company, but to the debtor. 


Mr. Mitchell: That correction is accepted, of course. 
And that the notice of breach and/or default and election 
to cause the trustee to sell the property was recorded in 
book 6725 of official records of the same county, at page 
49? 

Mr. Robinson: I will so stipulate. 


Mr. Mitchell: Will counsel stipulate that there is 
recorded in book 6395 of the official records of the County 
of Los Angeles, California, at page 29, et seq., thereof a 
deed of trust dated July 28, 1926, wherein Martin M. 
Spencer and wife appear as trustors, and Title Guarantee 
& Trust Company appears as trustee, and Glendale State 


Bank, a corporation, appears as beneficiary? 


Mr. Robinson: J will so stipulate. 
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Mr. Mitchell: That this deed of trust covers Lot 18 
of Tract 3659, in the City of Burbank, Los Angeles 
County, California? 

Mr. Robinson: I will so stipulate. [637] 


Mr. Mitchell: And that the deed of trust is subject 
to a mortgage for $1600, filed concurrently herewith, and 
that it is executed for the purpose of securing the pay- 
ment of the indebtedness evidenced by a promissory note 
signed by Martin M. Spencer and wife, dated July 28, 
1926, in the principal sum of $1100.09? 

Mr. Robinson: I will so stipulate. 


Mr. Mitchell: And that: the property just described 
is Parcel 29 used in the Stipulation of Facts, relating to 
Trust No. 6204? 

Mr. Robinson: So stipulated. 

Mr. Mitchell: Wa5ull counsel stipulate that there is re- 
corded in book 9315 of the official records of the County 
of Los Angeles, California, at page 327 thereof, a notice 
of default and election to sell by individual, signed by 
Peter L, Ferry? 

Mr. Robinson: I will so stipulate, reserving the right 
to object to the competency thereof. 

Mr. Mitchell: And dated the 30th day of September, 
1929, and that this declaration of default and election to 
sell recites that notice is hereby given that the under- 
signed, the owner and holder of that one certain promis- 
sory note in favor of Glendale State Bank, a corporation, 


and assigned to Peter L. Ferry, a married man, secured 
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by a deed of trust, by Martin M. Spencer and wife, as 
joint tenants, to Title Guarantee & Trust Company, a 
corporation, as trustee, and [638] recorded in book 6395, 
page 29 of official records of Los Angeles County, Call- 
fornia; and further recites that there has been a default in 
the payment of the principal of said note, and all interest 
due and payable thereon in accordance with the terms 
thereof? 


Mr. Robinson: I so stipulate. 


Mr. Mitchell: And further, by reason of such default, 
the undersigned, the owner and holder of said note and 
deed of trust, has exercised his option and has declared, 
and goes hereby declare said indebtedness, and all sums 
secured by said deed of trust, immediately due and pay- 
able, and that the undersigned elects to cause the property 
described in the deed of trust above referred to, the 
record of which is made a part of this notice of the 
description of the premises, to be sold in accordance with 
the provisions thereof, to satisfy said obligation? 


Mr. Robinson: I will so stipulate, although, may it 
please the Court, I move to strike— 


Mr. Mitchell: By the way, in the last, will counsel 
stipulate that the declaration of default also relates to 
Parcel 29, Trust 6204? 

Mr. Robinson: I don’t know. I do not see any de- 
scription contained in that. If you say it does, I will 
accept your word for it. 

Mr. Mitchell: I think the record shows it. [639] 


x * * * * * * * 
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CULBERT W. FARIES, 


called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: What is your full name? 

The Witness: Culbert W. Faries. 


Direct Examination 
By Mr. Mitchell: 


©. Mr. Faries, are you assistant trust officer and as- 
sistant secretary of the First National Bank of Los 
Angeles? [641] A. am 

©. Mr. Faries, have you brought with you the Bank’s 
records in Trust No. 5869 and Trust No. 4358? 

A. I have here the original ledgers for the Bank from 
the inception of those trusts. 

Mr. Mitchell: I believe, Mr. Robinson, that your Ex- 
hibits 43 and 44 were taken from this ledger? 

Mr. Robinson: I believe they were taken from recapi- 
tulation sheets, which I assume were based upon the 
ledgers. They were checked against your records, which 
you had the agent of the bureau prepare. 

©. By Mr. Mitchell: Mr. Faries, without introduc- 
ing the records, I will ask you to whom distributions were 
made—to whom were the checks made payable for distri- 
bution during 1925 through 1932. 

A. In which trust? 

Q. In No. 5869. [642] 

* * x * * * * * « 

Mr. Mitchell: Mav I point out to your Honor, and 

also for the purpose of the record, that Exhibit 43 relates 


to Trust S-5869, Security-First National Bank of Los 
Angeles, and includes distributions made during certain 
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months in the years 1925 through the year 1935, June 
10th, six days before the death of the decedent. At the 
foot of Exhibit 43, page 2, is the following entry: ‘Total 
for Catherine Ferry, $7,826.78.’ 1 stipulated that the 
amounts were correct, subject to checking, and I am now 
checking, and I think I should be permitted to do it by 
the same witness. 

The Court: Go ahead. 

QO. By Mr. Mitchell: Now, Mr. Faries, to whom was 
distribution made in the year 1925, in so far as Trust No. 
5869 was concerned? 

Mr. Robinson: I object to the question as calling for 
[643] the conclusion of the witness. 


QO. By Mr. Mitchell: As shown by your records. 
x * x xx * * — * 
The Witness: My I have the question? 
QO. By Mr. Mitchell: To whom was distribution from 
this trust made in the year 1925? [644] 


x * * * x * x 2 * 


A. According to the record of Trust No. 5869, of 
Security Trust & Savings Bank, now designated as Trust 
No. S-5869, Security-First National Bank of Los An- 
geles, sticcessor trustee, the payments made in the year 
1925 were as follows: 

On April 10th, Mrs. Mary B. O’Brien, $25; on May 
llth, Mrs. Mary B. O’Brien. $25; each of those payments 
is designated as “Monthly allowance”. 

On January 10th, Mrs. Mary B. O’Brien, monthly 
allowance. $25; on July 19th, the same payment, $25, to 
the same person: on August 10th, Mrs. Mary B. O’Brien. 
monthly allowance, $25. 
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On August 19th, a series of payments as follows: 
Mary Alice Ferry, net income, $76.86; Peter L. Ferry, 
net income, $76.86; Catherine B. Ferry, net income, 
$76.86; Peter L. Ferry and Catherine L. Ferry, for ac- 
count of James B. Ferry, $76.86; Peter L. Ferry and 
Catherine L. Ferry, for account of Peter Leo Ferry, 
$76.86; Peter L. Ferry and Catherine L. Ferry, for ac- 
count of Catherine Helen Ferry, $76.86; Peter L. Ferry 
and Catherine L. Ferry, for account of John Marvin 
Ferry, $76.86; Peter L. Ferry and Catherine L. Ferry, 
for account of William Francis Ferry, $76.86. 

Q. Is that all on August 19th, 1925? [645] 

A. Those are all of the entries on this date. [646] 


* 2K os * ok * * * * 


QO. By Mr. Mitchell: I call your attention now to 
September 12, 1927, and will ask the entries for that par- 
ticular date, in so far as Peter L. Ferry is concerned. 

A. According to our records— 

Mr. Mitchell: The item I am referring to is the 
$2000 item. That is the item omitted from Exhibit 43. 

Mr. Robinson: I challenge your statement. None of 
the distribution to Peter L. Ferry is contained in Exhibit 
43. The only items contained therein are items to Cath- 
erine B. Ferry. 

QO. By Mr. Mitchell: Do you find a $2000 item? 

A. According to the records of the same trust, on 
September 12, 1927, payment was made to Peter L. Ferry, 
payment on account of income, $2000. 

©. Were similar entries as of that date, or on or about. 
that date, made in- payment on account to any of the other 
beneficiaries ? 

A. On September 8, 1927, there were other entries 
made to other individuals. [647] 
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Q. What were the amounts? 

A. On September 8, 1927, there were the following 
entries: To Mrs. Mary B. O’Brien, monthly allowance, 
$25. Then follow eight entries of $80.09 each, paid as 
follows: Do you want all the names? 

Q. Only one. A. Peter L. Ferry— 


QO. That’s enough: the rest of the beneficiaries for 
the trust got $80.09 on that day. 

A. Catherine B. Ferry; and then the same people as 
we have mentioned before. 


QO. I will ask you to determine whether or not the 
$2000 received, as your record shows, by Mr. Ferry, on 
September 12, 1927, is a sum in addition to the regular 
monthly distributions to all of the eight beneficiaries? 
What I mean is, is that $2000 in excess of the amount 
that was received by the other beneficiaries? 


The Court: If there were eight beneficiaries, and they 
got $80 apiece, that would make it $640. 

A. This record is silent. 

Q. By Mr. Mitchell: Does the record from there om 
show equal distribution to Mr. Ferry with a balance to 
the beneficiaries until the time of his death? 

A. It does, in October and November, and in De- 
cember of 1927, and again— 

Q. You might go right through until June, 1935: then 
[648] if there is any change in the amount of distribu- 
tion to the eight beneficiaries, including Mr. Ferry, vou 
can tell us what that is. [649] 


* *K *K *K *K * * * * 


Mr. Robinson: I will stipulate that on each date set 
forth in Exhibit 43, a payment shown as having been 
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made to Mr. Ferry, that a like payment was made to Mrs. 
Ferry. 

Mr. Mitchell: And that in addition thereto Mr. Ferry 
received a $2000 distribution on the 12th of September, 
1927? 

Mr. Robinson: Your evidence is in on that, Mr. 
Mitchell. [651] 

Mr. Mitchell: All right. 

Q. Mr. Faries, I will now ask you whether there were 
changes in the number of beneficiaries upon the births of 
children of the beneficiaries. 

A. Can you give me the dates? 

Mr. Mitchell: Will counsel stipulate? 

Mr. Robinson: We already stipulated that there was 
an amendment to the trust, and we stipulated the date and 
contents of the amendment, and it was read into the 
record. 

Mr. Mitchell: All right. 

Q. I now call your attention to your Trust No. 4358, 
wherein Pacific Southwest Trust & Savings Bank was 
the original beneficiary. Have you all those ledger sheets 
also, Mr. Faries? A. I have. 

Q. I will ask you to whom distribution of all of the 
income of this trust was made during the year 1926 up 
to and including January 30, 1933. I am referring to all 
of the income from the trust. 

A. According to the records of Trust No. 4358 of 
Pacific Southwest Trust & Savings, now designated as 
Trust No. SS-4358 of Security-First National Bank of 
Los Angeles, successor trustee, as trustee for Peter L. and 
Catherine B. Ferry, with the exception of the payment of 
January 22, 1926, for which this record is short the name 
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of the payees; it merely states the monthly payment of 
income due, $535— [652] in the year 1926 the remaining 
payments are made to Peter L. and Catherine B. Ferry, 
and are designated monthly payment of income, and in the 
amount of $535. 

Q. That’s the year 1926? 

A. Yes. For the year 1927, payments were made 
monthly in the amount of $535 to Peter L. Ferry and 
C. B. or Catherine B. Ferry, and designated monthly 
payment. 

Q. I will ask whether payments were made to anyone 
other than them. 

A. That will take minute examination, Mr. Mitchell. 

Mr. Mitchell: Will counsel stipulate that all of the 
income was so distributed? 

Mr. Robinson: I assume that it was. If you will 
state it as a fact, I will so stipulate. 


* * * * * * * Be * 


The Court: Is that according to your records? 

A. In 1927 I find no record of any payments made to 
[653] the children. 

The Court: That is what the exhibit shows on the 
face of it? 

Mr. Robinson: All we covered are those made up to 
and including January 30, 1933; the only payments made 
under the trust were those set forth in Exhibit 43, and 
therefore, from March 1, 1933, to the end of the trust, 
the items set forth in the exhibit were paid to Catherine 
B. Ferry. Does that cover it? 

Mr. Mitchell: No, it does not cover it. I accept the 
portion of counsel’s offered stipulation, that is, through 
January 30, 1933. Beginning March 1, 1933, will coun- 
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sel stipulate that all of the distribution was made to the 
seven or eight beneficiaries in the amount of the same 
amounts that were received by Catherine B. Ferry, from 
March 1, 1933, until the time of death? | 

Mr. Robinson: 1933? 

Mr. Mitchell: 1933 until the time of death. 

Mr. Robinson: I assume that’s a fact, Mr. Mitchell; 
I will so stipulate. 

The Court: Very well. 

Mr. Mitchell: That probably will clarify the statement 
at the bottom of this exhibit 44, bottom of page 3, which 
gives the total paid solely to Catherine B. Ferry, but 
omits the amount distributed to the children. [654] 


X 2 * x 2 * * 2 ok 


©. What you state in respect of the checks being in 
storage applies to both of these trusts, I assume? 

A. iit does. 

Q. They are both available? Pes: 

Mr. Mitchell: That is all. 


Cross-Examination 
By Mr. Robinson: 

QO. The $2000 item in Trust No. 5869, do you have 
that available there? ees. 

QO. What is the language contained in this entry, as 
to that item? 

Pe One September 12, Peter L. Ferry, payment on 
account, check $2000. The balance in the income after 
the payment of this $2000 was $2311.32. There follows 
another entry of the same date, setting up $5000 par 
value certificate of assignment to beneficial interest in and 
to that certain trust created October 25, 1924, between 
ert Farrar, Inc., and Security Trust & Savings Bank, 
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known as Trust 5819, [655] and covering certain real 
estate, being an undivided 55/774 interest. And under 
Investments, no cash transactions; under Investments, it 
shows a credit of $55,000, and a balance, under Invest- 
ments, of $179,548.75. 

Q. Can you tell whether or not the $2000 was a por- 
tion of the consideration for that transfer to the trust? 

Mr. Mitchell: I think the witness should be asked if 
he can explain that entry which he has just read. 

The Court: It is cross examination. 

Mr. Mitchell: All right. 

The Court: He can assume any facts he cares to. 

A. The $2000 item speaks for itself: Peter L. Ferry, 
payment on account, income. The other entry has no con- 
nection except that it happened to appear on the same date. 

Q. By Mr. Robinson: Do you know whether or not 
that $2000 was ever paid back? A. Ido not know. 

©. Do you know whether or not Mr. Ferry parted 
with any consideration for the $2000? 

A. This record does not show. 

Mr. Robinson: That is all. 

Mr. Mitchell: We now offer in evidence Defendant's 
Exhibit B for identification, a certified copy of a letter 
dated February 20, 1940, addressed to Catherine B. Ferry. 
executrix, care of Claude I. Parker, which gave rise to 
plaintiff’s protest of 1940. [656] 


* * * x * * * x 
The Clerk: Defendant’s Exhibit B admitted into evi- 
dence. — 


(The document referred to, heretofore marked as De- 
fendant’s Exhibit B, for identification, was received in 
evidence.) [657] 
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{Note: Defendant’s Exhibit B will be found in the 
Book of Exhibits at page 843. ] 


* * * *K 1K * * * * 


Mr. Mitchell: If the Court please, I have checked 
Exhibit 41, Plaintiff’s Exhibit 41, Distribution of Income 
to Peter and Catherine Ferry, of the Citizens National 
Trust & Savings Bank, and find that my record shows 
that such total distribution was $11,281.99 instead of the 
total typed on Exhibit 41, of $11,475.86. 

Mr. Robinson: I won’t quibble with you, if you say 
that is the figure; I will accept your statement. 

Mr. Mitchell: If counsel will so stipulate I will ac- 
cept it. [658] 


* * 2 * * ** * * * 


The Court: I have written on Exhibit No. 41, the 
following, with the consent of counsel: “$11,281.99 
stipulated to be correct amt. and not $11,475.86 as stated 
above.” Is that satisfactory? 

Mr. Mitchell: Yes, your Honor. 

Mr. Robinson: That is satisfactory. [659] 

* * * * * * * * * 


Mr. Mitchell: If the Court please, a number of origi- 
nal documents of the Government’s official records have 
been introduced from time to time, and others will be 
offered from Defendant’s Exhibit F for identification, 
and I would like to have a blanket order now that copies 
may be substituted for originals, so that they may be 
returned to the official custodian after the trial. 

The Court: The order will be so made. 

Mr. Mitchell: Will Mrs. Ferry take the stand now, 
please ? 
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CATHERINE B. FERRY, 


recalled as a witness by and on behalf of defendant, hav- 
ing been previously duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Mitchell: 

QO. Mrs. Ferry, during his lifetime, during your mar- 
riage, Mr. Ferry did not make it a practice to tell you 
each time he spent money for the house? 

A. No, I wouldn’t say he did. 

Q. Or for the children? 

A. Each time, do you mean? 

©. Did he made it a practice to tell you each time 
when he spent money for the children? [660] 

A. Well, I wouldn’t say; I wouldn’t remember. 

Q. Did he make a practice of telling you when he 
gave money to the children? A. Do you mean cash? 

QO. Wes. 

A. Well, I wouldn’t be able to answer whether he 
would tell me each time, or not. 

©. He did not make a practice of telling you each 
time he did that, did he? 

A. Well, I think he wanted me to keep in touch with 
what he gave them. 

©. Did he make a practice of telling you when he 
paid dues to the Elks Lodge, for example? 

A. Do you mean would he just sit down and tell me 
he was going to pay them? 

©. Yes, and the amount? A. No. 

Q. He did not make a practice of telling you each 
time he borrowed money, did he? 

Pe oo, he didnt: 
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©. Did you know before Mr. Ferry died that Mr. 
Ferry had borrowed money on his Pacific Mutual Life 
Insurance policy, Exhibit 40 in this case? 

A. I remember hearing him talk about it, but I 
wouldn’t mention the date. 

QO. He did not consult you before he borrowed the 
money, [661] I presume, did he? 

A. Well, I heard him talking about going to borrow 
on it. 

Q. Do you know how much was owing on that loan 
at the time of his death? A. No, I couldn’t say. 

©. He took care of this himself, didn’t he? 

A. Yes, he took care of all the business. 

Q. Did you know that prior to Mr. Ferry’s death 
that he had borrowed money on the following Equitable 
Life Insurance policies: Exhibits 13, 14, 15, 16, 17 and 
18 in this case? 

A. Yes, he always talked it over when he was going to 
borrow money from insurance. 

When did he borrow money on those policies ? 
When did he? 

Yes. A. I wouldn’t remember any dates. 
How much did he borrow? 

That I couldn’t say. 

Haven’t you any idea at all? 

No, I haven’t. 

What did he do with the money that he borrowed, 
do you know? A. I don’t know. 

Q. Do you know why he wanted to borrow money on 
his [662] Pacific Mutual policy? 

A. No, I don’t. 


O>FO>OO sO 
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©. He did not tell you? 
A. No. He attended to all the business, and I had 
to trust him. I had great trust in him. 


* x * * 2 * * * * 


Q. Mrs. Ferry, the evidence shows that in his 1924 
income tax return Mr. Ferry reported income from 14 
frame dwellings; rentals from 14 frame dwellings. I am 
referring to Defendant’s Exhibit H. Do you recall the 
14 frame dwellings that were owned at that time? 

Well, I could think of 11 or 12 of them. 

Do you remember how long they were retained? 
No, I don’t. 

Do you remember where they were located? 
That’s all I can think of. 

Yes. A. Yes, I do. 

Where were they located? 

Well, there were— 

Were they all in a group together? [663] 

No. 

Scattered? Eee Shes 

I don’t want you to tell us if they were scattered. 
if inane they were probably together. I believe you 
have already testified that prior to Mr. Ferry’s death he 
made out whatever separate returns there were that were 


OOPOPOO>OPO>D 


filed in your namer 
A. He attended to that entirely. 


©. Prior to his death: A. Yes. 
Q. And he brought the return to you, and you signed 
ie A. I signed it. and he had tt notarized. 


Q. But you always did read it first, didn’t your 
A. Yes, T always read it, but I don’t remember any- 
thing that was in it. 
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You don’t remember the contents now of them? 
No. 

But you knew at the time what the contents were? 
Well, as far as I was able. 

So that you couldn’t explain the various items 
that were contained in those returns, prior to his death? 
No, I would not be able. to. 

Nor what certain items were included, nor what 
certain items were omitted? 

No, I just trusted to Mr. Ferry [664] 

Mr. Mitchell: May I have Plaintiff’s Exhibits 41 
through 47? Did you introduce them this morning? 

Mr. Robinson: I will introduce it at this time, if there 
is no objection. 

Mr. Mitchell: No objection, of course. 

Mr. Robinson: At this time we offer in evidence 
dates and amounts, showing distributions of income from 
Trust No. 1052, Title Guarantee & Trust Company. 

Mr. Mitchell: My record shows that that is the docu- 
ment from which I examined Mr. Kinney this morning 
from a carbon copy, thinking the original was in. 

Mr. Robinson: I wish to apologize. I thought the 
original was in also. 

Mr. Mitchell: I did, too. 

The Clerk: That is Plaintiff’s 63 into evidence. 


0 PO SO 


1 > 


a 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 63, and received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 63 will be found in the 
Book of Exhibits at page 832. | 


©. By Mr. Mitchell: Mrs. Ferry, calling your atten- 
tion to Plaintiffs Exhibit 43, being a statement of dis- 
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tributions to you personally, among the distributions of 
income from the Security-First National Bank of Los 
Angeles, Trust S-5869, which I believe originally was 
Pacific Southwest—is that correct? 

Mr. Robinson: I believe it was. 

QO. By Mr. Mitchell: Calling your attention to the 
first item which you received on August 19, 1925, the 
amount [665] being $76.86, I will ask you in what bank 
that was deposited, if you recall. A. In what year? 

©. Armewst 19, 1925, a check fer $70.36. 

A. I wouldn’t have any idea what bank. 

©. Have you any idea in what bank any one of these 
items over the period from 1925 down through June 10, 
1935, were deposited? 

A. The First National, I would say. 

©. Which items, for example, in the First National 
Bank? 

A. I wouldn’t know; I know we deposited a lot of 
checks there in Glendale. 

©. Those are the checks which, I believe, in answer 
to the Court’s question, you stated you personally de- 
posited? Do you recall the Judge asking you that? 

A. If I personally deposited all those checks? 

Q. Yes, checks that were payable to you. 

A. Then I didn’t understand the question. They went 
into the same account. Mr. Ferry may have taken them; 
I may have taken them. 

©. Do you recall making any of the deposits yourself. 
personally ° A. Do you mean any of those checks? 

oO Yes. 

A. There was never any personally, no: they all went 
[666] into the one account. 
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©. Don’t you recall receiving any checks payable to 
you personally? fue Wes. 

Q. Do you recall in what bank, if any, you deposited 
those checks, or did you turn them over to someone else 
to make the deposit? 

A. Sometimes Mr. Ferry made the deposit. 

Q. Of checks payable to you? 

A. Yes. They all went into the one account. [667] 


*K * * > * * * * *K 


The Court: She said in her testimony the other day 
that she endorsed those checks, and some of them were 
deposited by her, but mostly by Mr. Ferry; that she en- 
dorsed the checks, and all checks were deposited. I will 
permit you to go as far as you want on cross examination, 
because these questions are probably important. 

Mr. Mitchell: I move at this time that all of the testi- 
mony of Mrs. Ferry concerning the deposit of checks be 
stricken upon all of the grounds heretofore mentioned in 
[668] the objection to such line of testimony, and upon 
the further ground now, as well as then, that it is not the 
best evidence, and that the record now shows that the 
checks are in existence and would show in what banks 
they were deposited, and who endorsed them. 

The Court: The witness hasn’t testified as to the exact 
banks, Mr. Mitchell, that the accounts were deposited in, 
so that part of the objection is not good. The fact that 
the deposits were made, that she has personal knowledge 
of, that she made herself, her recollection of them is the 
best evidence. The recollection of the person as to the 
actual deposit is the highest evidence. 

Mr. Mitchell: If they were deposited, your Honor, 
yes, but as to being deposited in a certain bank— 
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The Court: The witness says she does not remember 
what bank they were in. The motion 1s denied. 

©. By Mr. Mitchell: Now, calling your attention to 
Plaintiff’s Exhibit 44—I would like to make my offer, 
your Honor—relating to distributions made to you person- 
ally by the Security-First National Bank, from Trust No. 
4358, commencing March 8, 1933, and ending May 29th, 
and ask you whether you can state in what bank you de- 
posited those checks that were made payable to you. 

A. Well, I would think the First National of Glendale. 

Q. Are you positive of that, Mrs. Ferry? 

A. I would say most of them, but I would not know 
[669] whether all were or not. 

©. Are you sure that you deposited all of them, or 
might Mr. Ferry have deposited some of them? 

A. Oh, surely, he would deposit them. 

OQ. I am referring, of course, to checks that were 
payable to you. A. Yes. 

©. You don’t know of your own knowledge in what 
bank Mr. Ferry deposited them, do you? You did not go 


with him to the bank? A. No, I wasn’t with him. 
Q. He didn’t show you, when he returned, the pass 
book showing the entry of the deposit? A. No. 


Mr. Mitchell: That is all. 


Cross-Examination 
By Mr. Robinson: 
QM. Mrs. Ferry, what is your mother’s name? 
A. My mother’s name is Mary Beal Brand. 


©. She is the same person named as beneficiary in 
some of these trusts? ma. “Yes. 
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©. You testified that Mr. Ferry prepared the income 
tax, not only for yourself but for you, or both of you; 
is that right? A. Yes. [670] 

Q. You had confidence in him in that regard? 

A. I had all the confidence in the world in him. 


Mr. Robinson: That its all. 


Mr. Mitchell: Ii the Court please, the only exhibit that 
the Government has is Exhibit F for identification, the 
administrative file from the office of the Commissioner of 
Internal Revenue in Washington. 1 think I stated the 
purpose very completely yesterday. 

The Court: Just to show that they have not considered 
the question of partnership? 

Mr. Mitchell: No, your Honor. That’s one of them. 


2K * * * * x * * * 


The Court: On that point, Mr. Mitchell, the Govern- 
ment had copies of all of these trusts, didn’t they? 
Mr. Mitchell: Yes, your Honor. [671] 


* * * * 2 * * 2 * 


The Court: Then, if they read them, they knew that 
Mr. and Mrs. Ferry did not own all of the distributable 
part of those trusts? 

Mr. Mitchell: They knew there were eight benefi- 
ciaries and if the trustee performed his duties, they dis- 
tributed to all eight. 

The Court: Do you mean they did not determine that 
themselves ? 

Mr. Mitchell: That wasn’t an issue, and did not re- 
quire an investigation, because no contention was made at 
that time that separate funds of Mrs. Ferry were used to 
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pay insurance policies. The only contention, as the evi- 
dence shows, was that it was community property of the 
type acquired since 1927. That portion of it belonged to 
Mrs. Ferry, and was used to pay premiums. That, of 
course, is all a matter your Honor is going to have to 
decide when the case is submitted. The protest does 
show—the protest of 1940, which was considered by the 
Technical Staff and by the Commissioner’s office, that 
there was a statement [672] contained in that protest to 
the effect that not only was new type community property 
used, but also some separate property of Mr. Ferry and 
some separate property of Mrs. Ferry: just the broad 
statement to that effect. * * * [673] 


2 x * x x * * * * 


The Court: Isn't it the duty of the man who 1s 
making the assessment for the estate purposes to deter- 
mine who owns the property? 

Mr. Mitchell: No, your Honor. We are getting away 
from this, but if your Honor cares for a discussion, then 
I will be glad to give it. [678] 


* *K *K *K * * * * * 


The Court: I understand the Government is not bound 
by anything that is against them. 

Mr. Mitchell: No, your Honor— 

The Court: I have understood that thoroughly in this 
case; the Government is not bound by anything that 
appears to be against them. 


* * *K * *K *« oS * * 


The Court: Your position is that they can go in and 
close their eyes to a trust that is created by these people, 
and which the Government has put in front of them; that 
they are not supposed to look at it themselves? 
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Mr. Mitchell: I don’t understand what your Honor is 
referring to by “in front of them.” 

The Court: They examined this trust? [679] 

Mr. Mitchell: Yes; which consisted of the declaration 
of trust, and some books of the trustee. 

The Court: By two people, the owners of that 
property? 

Mr. Mitchell: That was not shown, your Honor. 

The Court: They could have found it out. 

Mr. Mitchell: Now your Honor reaches the point I 
am trying to make; the contention made by the tax- 
payer to the Commissioner, which your Honor apparently 
believes the Commissioner must rely upon at his peril— 

The Court: He doesn’t rely upon anything except 
those matters which are favorable to him. I have dis- 
covered that in this case. 

Mr. Mitchell: I know of several cases—I haven’t 
them at my finger tips—in which courts have held that the 
Commissioner was justified in relying upon a representa- 
tion made under oath by the taxpayer to him, and that he 
is absolutely justified in relying on such verified statement, 
and is not obliged, at his peril, to investigate to see if 
the taxpayer was telling the Commissioner the truth. 

The Court: The evidence here shows that he not only 
does not rely upon anything against him, but he does not 
rely upon a decision of the Supreme Court of the United 
States. He is a law unto himself, Mr. Mitchell, from the 
record in this case. 

Mr. Mitchell: The Commissioner, of course, if bound 
by the Supreme Court decisions. [680] 

The Court: The testimony here is that he did not 
follow one of those decisions. 

Mr. Mitchell: It is quite probable that the Commis- 
sioner believed that the facts were not analogous to the 
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Supreme Court decision. The Commissioner has a legal 
staff of advisers to assist him, and counsel for the tax- 
payer might contend that the facts are identical with the 
facts involved in the case that went to the Supreme 
Court, and the legal staff of the Commissioner disagrees, 
because they believe that the facts are different. I think 
to that extent the Commissioner does not follow the 
Supreme Court decision, when he believes that the facts 
are not analogous, and obviously this is one of those 


cases. [681] 


* 2* sk x 2 * 2* * x 


The Court: The law seems to be clear as to community 
property rights after July 29, 1927. 

Mr. Mitchell: So far as income tax purposes are con- 
cerned, that is correct, your Honor. 

The Court: But the Commissioner denies that, too. 

Mr. Mitchell: Your Honor refers now to the alleged 
new type community property that was used to pay 
premiums on life insurance? 

The Court: Yes, and he denies that. 


Mr. Mitchell: Yes, your Honor. The tax returns 
show, as well as the estate tax return, and the protest, 
and other investigations made by the revenue agent, that 
Mr. Ferry was engaged, prior to 1927, in the contracting 
business. The evidence here shows that he continued to 
be in the [685] rental equipment business from 1929 until 
1931. The evidence shows, by the income tax return 
filed, that he suffered a tremendous loss before the busi- 
ness was transferred to the son, James, and that the year 
before he suffered a loss also. There is no evidence— 
and the revenue agent did investigate to determine whether 
or not the decedent received any income attributable to 
toil and talent of the decedent exerted after July 29, 1927, 
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and he found none, and the taxpayer was unable to 
furnish it. 

The Court: What about the evidence here as to all of 
the income Mrs. Ferry received; he also denies that. 

Mr. Mitchell: Who denies it? 

The Court: The Commissioner denies she received 
it,— 

Mr. Mitchell: Any separate income? 

The Court: Yes. That is their position. We are not 
interested in that, and therefore deny it. 

Mr. Mitchell: I don’t believe she offered any evidence 
until the trial that she received any separate income. 

The Court: That is the evidence before this Court, 
that of this $62,000 she received a large part of it. 

Mr. Mitchell: About $9,000, I believe. 

The Court: That went into that joint account. 

Mr. Mitchell: May I correct your Honor on _ the 
amount she received? The record, your Honor, now in 
evidence shows that Mrs. Ferry, from the various trusts, 
received up to the time of the decedent’s death—I am 
speaking now of [686] Mrs. Ferry’s personally— 

Wive Count: Yes. 

Mr. Mitchell: $9,388.78. 

The Court: That is apparently wrong, according to 
this exhibit. 

Mr. Mitchell: Which exhibit is that? 

The Court: Exhibit 44. It shows total payable 
solely to Catherine B. Ferry, $1,562.00; total payable to 
Peter L. Ferry & Catherine B. Ferry $46,327.43. 

Mr. Mitchell: I take it that the evidence which is now 
in the record clearly establishes that Mrs. Ferry received 
the checks which were payable to her personally; if not, 
she can get on the stand and correct it. There is no 
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evidence that she received the funds that were payable to 
Mr. and Mrs. Ferry jointly. 


The Court: What? 


Mr. Mitchell: There is no evidence to that effect, 
your Honor. 


Whe Court: ‘Of course, there is. That is iiyewerme 
so far apart in the interpretation. Here 1s the exhibit 
handed to me, which reads, ‘‘Total payable to Peter L. 
Ferry & Catherine B. Ferry, $46,327.43.” She testified 
she endorsed those checks, and they were deposited. 


Mr. Mitchell: I don’t recall that. If counsel wants 
to call her later“to testy tomhatg he tcan. 

The Court: Here are checks made out payable to 
Peter [687] and Catherine Ferry. 

Mr. Mitchell: Yes. 


The Court: Your position is that he could take them 
without endorsement and apply them as he liked? 

Mr. Mitchell: Yes, that is possible. 

The Court: Then Mr. Ferry would be in the position 
of an embezzler, and if it’s in favor of the Government 
it’s all right; if a man would take a check payable to two 
people, and endorse it, there is nothing to show it would 
be an embezzlement of that money if he cashed it. because 
it 1s separate property. 

Mr. Mitchell: I agree with your Honor as to that, 
but. unfortunately. neither your Honor or I make the 
rules of evidence in tax cases. 

The Court: I am not talking about the evidence but 
about the fact that this exhibit 44 shows that the checks 
were made out to Peter L. Ferry and Catherine B. Ferry. 

Mr. Mitchell: Yes. 

Mie Court: Utnless there Gs Some evidence hese a0 
show that Catherine B. Ferry never endorsed those checks, 
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I think we can assume that those checks were properly 
endorsed. 

Mr. Mitchell: There is no evidence that the checks 
were made out in the name of Peter and Catherine Ferry. 
The evidence is that they were distributed in the name of 
Catherine B. Ferry and Peter Ferry, and your Honor 
might presume that the checks were so made out. The 
checks are [688] available, and as we indicated this morn- 
ing, the burden is on the plaintiff to show that. 

The Court: The second part of this, Mr. Mitchell, 
shows that Catherine B. Ferry received checks which were 
made out to her, in her name, for $1,562.00. What is 
your interpretation of that? 

Mr. Mitchell: I am willing to presume, your Honor, 
because I think your Honor will— 


The Gore: Wont go tco far on that. 

Mr. Mitchell: I will say this: I think your Honor 
will presume, from the evidence, the testimony of Mrs. 
Ferry and the testimony of the witness from the trustee 
bank, that those distributions were received by Mrs. 
Ferry, and that they were deposited in some bank by her. 

The Court: There has been handed to me an exhibit 
showing to whom the checks were payable. That is 
headed “Payable to Peter L. Ferry and Catherine B. 
Ferry.” The Government says to me, “Now, you are 
not to assume that they were made out in that way. You 
are not to assume that they were endorsed by Catherine 
B. Ferry, but are to assume, because it is our position, 
that they were endorsed and cashed by Peter L. Ferry, 
but Mrs. Ferry had nothing to do with it.” 

Mr. Mitchell: I am not asking your Honor to interpret 
that in any way at the moment. After the case is sub- 
mitted, it will be our position that the plaintiff has not 
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proven [689] its case, that the separate funds of Mrs. 
Ferry were used in payment of life insurance premiums. 

The Court: The testimony of Mrs. Ferry was that 
these checks were all deposited in the joint account. 
Checks have been introduced showing that out of that 
joint account premiums on insurance were paid. What 
more do you want? 

Mr. Mitchell: I would prefer, your Honor, to write 
that in my brief, after the case is closed. 

The Court: You can write anything you want in your 
brief, but I think the Court must get some of the issues 
clarified as we go along. 

Mr. Mitchell: I will try to answer your Honor’s ques- 
tion. There is no evidence, the best evidence, that these 
funds went into any bank. There is evidence that they 
were put into some bank by Mrs. Ferry. She is unable 
to produce her deposit book or pass book. She has not 
‘offered to produce the bank records to show she made 
deposits of those particular funds. She is not sure 
whether she deposited all. She is sure she deposited part 
of them; her husband deposited part of them into some 
deposit or checking account or savings account, but she 
does not know where Mr. Ferry deposited those that he 
deposited. There is no evidence as to the amount of 
funds that were in that checking account. or those check- 
ing accounts. at the time the checks were drawn. There 
is no evidence that Mr. Ferry did not have power to 
draw 100 per cent of the funds in those accounts to 
[690] pay his personal obligations. There is no evidence 
that Mr. Ferry did not know—in fact, there 1s evidence 
to show that Mr. Ferry did give Mrs. Ferry the right to 
draw on those accounts for household expenses and the 
support of the children in any unlimited amounts. There 
is no evidence of any other funds from other sources that 
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were placed in the account by Mr. Ferry; there is no 
evidence, therefore, that the checks drawn by Mr. Ferry 
in payment of premiums upon his life represented any of 
the funds which Mrs. Ferry may have deposited in banks. 
The evidence is not only not convincing, but it is totally 
absent. 

The Court: Where did all this money go, half of the 
$63,000, and half of the $7,000? | 

Mr. Mitchell: The evidence does not show.  Plain- 
tiff has failed to establish that. 

The Court: The evidence shows that it went into these 
banks. The evidence shows that every check, it was the 
understanding, was to be endorsed and deposited in the 
bank. 

Mr. Mitchell: Some bank; not to be cashed; always 
run right through the bank. 

The Court: Yes, that’s right, and deposited in this 
joint account. That is the evidence. There are checks 
here that the Government has not denied yet that paid 
the premiums on these policies, that were drawn out of 
these accounts, that went into the joint accounts. I 
assume in the briefs the Government is going to deny 
that. [691] 3 

Mr. Mitchell: The evidence shows that she called it 
a joint account. The evidence does not show whether it 
was a joint account in her own name, or an account 
on which Mr. Ferry had a right to draw. I don’t think 
the evidence shows that. 

ie Court: “She hada right to draw on that: 

Mr. Mitchell: Yes. 

The Court: What would that mean? 

Mr. Mitchell: That might mean a number of things. 

The Court: It assumes the fact, Mr. Mitchell, that 
her money was in it. 
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Mr. Mitchell: Some of her money was in it. Not 
only that, but there might have been ten times as much 
of his money in it. If it were his money she checked 
out for household purposes, it would be the discharge of 
support duties of the husband; if it were her moneys that 
were drawn out to discharge the duties it would then be 
given by her to the husband. 

The Court: We have checks here to show that some 
of that money went to pay premiums on life insurance. 

Mr. Mitchell: Some money, your Honor, in these joint 
accounts. There is no question about that, that some 
money that was in these accounts covered those checks. 

The Court: That’s right. 

Mr. Mitchell: Whether that was money that Mrs. 
Ferry deposited, or whether it was money that Mr. Ferry 
deposited, [692] or some other type of money that he 
owned as his separate property, the evidence does not 
show. 

The Court: It seems to me that the Government is 
going to contend in these cases that if two people have a 
joint back account, and one puts in a thousand dollars, 
and another puts in a thousand dollars, making two 
thousand dollars, and a check is drawn for $500 to pay 
life insurance, that is not going to show whose money 
went out. 

Mr. Mitchell: If the Court please, we don’t know what 
the amount was, if they were tenants in common, in 
respect to the account. 

The Court: Here is this academic problem I am giving 
you: The account stands in the name of one of the 
parties; the evidence shows that both contributed $1,000 
to it; that each could draw on it; and a check is produced 
which shows that $500 of the $2,000 went to pay a 
premium on a life insurance policy. There is no way to 


vs. Catherine B. Ferry, etc. 437 


show out of which thousand that $500 came, that I 
know of. 

Mr. Mitchell: May I assume further that $500 re- 
mained in the bank, and if that was an obligation of the 
husband, and not of both spouses, it would be a gift by 
one spouse to the other of $250. 

The Court: It is susceptible to that interpretation, but 
my position is there is no way to tell out of which 
thousand that $500 came, to pay that insurance premium. 

Mr. Mitchell: There might be, your Honor. [693] 

The Court: How? 

Mr. Mitchell: If the plaintiff brought in a contract 
between the spouses respecting this bank account, assum- 
ing that it is in both of their names, showing that in 
respect of every penny that goes into this joint account 
they are joint tenants; that every penny that goes out 
represents half of the property, owned fifty-fifty by the 
two depositors; but that is established only by contract. 

The Court: It is a difficult problem. 

Mr. Mitchell: I concede, your Honor, that it is diffi- 
cult to trace funds used in a case such as this back to 
the ownership of the person who never signed the checks 
to pay on the premiums. I realize that, but that is one 
of the burdens of a tax case, that these funds must be 
traced back to the ownership of the person who is not 
the insured, and who did not sign the check, or deliver 
the check, paying the premiums. It is quite a difficult 
task, and it is a hardship, of course; nevertheless, the 
burden exists, and we are helpless to change the rules of 
evidence in that respect. 

The Court: The estate, as I take it, was also in- 
creased by the Commissioner—the value of the estate. 
In that respect then he also ignored, didn’t he, all of the 
disposition made in the trust? 
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Mr. Mitchell: There are so many items in the estate, 
your Honor, it is difficult to pick out from the estate tax 
[694] return the items increased. 

The Court: On page 6, the protest letter, dated April 
5, 1940: “First: That the Commissioner has erred in 
increasing the gross estate’’— 

Mr. Mitchell: That is the first amendment? 

The Court: Yes, that is the amendment to the com- 
plaint; the first amendment. 

Mr. Mitchell: I find that amendment, and the exhibit 
attached to the amendment. What is the page? 

The Court: Page 6, line 2. 

Mr. Mitchell: ‘‘First: That the Commissioner has 
erred”? 

The Court: Yes. 

Mr. Mitchell: Counsel for the plaintiff, whose as- 
sociate prepared the protest, might be in a better position 
to interpret it than I am. I think that is merely the 
general statement of the points he intends to raise in his 
protest. As I recall it, the report of revenue agent Eddy 
added some items, and also increased the value by 100 
per cent, but as to only how much was included in the 
gross estate you would have to look at the estate tax 
return, to find out how much was included by the tax- 
payer. I don’t believe that any was included, was it, in 
that tax etumi? 

Mr. Wetzler: What is that? 

Mr. Mitchell: The trust department, did it include 
any of it in that tax return? [695] 

Mr. Wetzler: No, it was set forth that it was not 
taxable. 

Mr. Mitchell: It was claimed it was not taxable in 
their tax return, your Honor, and Mr. Eddy added 100 
per cent of the value of the trust corpus. So that made 
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an additional, about $116,000—I think that is the increase 
referred to in plaintiff’s 1940 protest. 

The Court: I see on page 6 the protest refers to de- 
cisions of the California courts. 

Mr. Mitchell: Yes, your Honor; the taxpayer relied 
upon California decisions. 

The Court: The Circuit Court does not. 

Mr. Mitchell: So does the Government at times. 

The Court: The Circuit Court, as I recall, on com- 
munity property matters, follows Washington, doesn’t it— 
the State of Washington? 

Mr. Mitchell: The Ninth Circuit, yes, your Honor. 

The Court: We will take half an hour, gentlemen, 
and you can look over Exhibit F for identification, and see 
if you can dispose of that. How much more testimony 
have you then, Mr. Robinson? 

Mr. Robinson: I am going to introduce into evidence 
two items. There will be no additional testimony, unless 
Mr. Mitchell has additional testimony. I have a man 
from our office who has made a recapitulation of items of 
interest, accrued interest, and items in the various trusts 
[696] set forth. 

The Court: It is only a computation; as I understand 
it, it is merely a computation arrived at from an exhibit 
in the case? 

Mr. Robinson: Is it in evidence? 

Mr. Mitchell: No, only for identification, your Honor. 

The Court: It is not in evidence? 

Mr. Robinson: No, your Honor. 

Mr. Mitchell: If counsel is offering it now— 

Mr. Robinson: Yes: at this time I offer in evidence 
this summary of the.Leslie report, showing the amount of 
accrued interest and income cash on hand set forth therein 
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from the various trusts, as reflected from the Leslie 
report, Exhibit No. 60. 


Mr. Mitchell: The Government objects to this sum- 
mary of the Leslie report on the same grounds that the 
Leslie report is not admissible, since it is not a part of this 
case. So far as I know, it is a report made by a Cali- 
fornia inheritance tax appraiser. Undoubtedly, it is a 
very good appraisement of the various items included in 
the trust, those in dispute and those not in dispute, but 
my chief objection is that the refund claim nowhere states 
that the income received, or accrued, in trust from the 
time of decedent’s death was excludable from the gross 
estate, because it belonged to the beneficiaries and to the 
decedent, on the ground that such contention, such ground 
for recovery, [697] was never argued in either the refund 
claim or the protest—that is, the letter filed prior to the 
action on the refund claim, on the ground that that is ex- 
cludable from the gross estate, or any other; that the 
grounds stated in the refund claim and protest, were never 
called, as the evidence shows, and will show as soon as 
Exhibit F is introduced, to the attention of any agent of 
the Government, any agent of the Commissioner, in con- 
nection with his consideration of the refund claim; and it 
is wholly immaterial for that reason. Neither was it 
alleged in the complaint. It is not an issue made by the 
pleadings. It is an entirely separate ground from the 
grounds alleged even in the complaint. 

The Court: Call your witness. 

Mr. Robinson: Mr. Mitchell, are you objecting that 
it is not the best evidence of his recapitulation, or 1s your 
objection based solely on the matters you have just raised? 

Mr. Mitchell: I am objecting on the grounds I stated, 
Mr. Robinson. 
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Mr. Robinson: You aren’t objecting on the ground 
that it is a recapitulation of a document not in evidence? 

Mr. Mitchell: Not at all. 

Mr. Robinson: With that in mind I will reaffirm my 
offer. If the Court accepts it, it will not be necessary to 
call my witness. 

The Court: It may be offered in evidence and received 
[698] subject to the objection, of course. 

Mr. Mitchell: On checking? 

The Court: On checking. 

The Clerk: Plaintiff’s Exhibit 64 in evidence. 


(The document referred to was marked as Plaintiff’s 
Exhibit 64, and received in evidence. ) 


[Note: Plaintiff's Exhibit No. 64 will be found in the 
Book of Exhibits at page 834. | 


The Court: You say you have something else? 

Mr. Robinson: I have something a little bit out of the 
ordinary. I feel that I am forced to offer in evidence 
Defendant’s pre-trial brief for Judge O’Connor in this 
matter. It appears, because of the issues that have been 
raised by the Government, that the language contained 
therein, particularly the language on page 3, where the 
following appears— 

The Court: Whose brief was this? 

Mr. Robinson: The defendant’s pre-trial brief. 

Mr. Mitchell: Prepared by Government counsel. 

Mr. Robinson: “Before the Commissioner, plaintiff 
contended that for tax purposes an undivided half of the 
properties placed in the trusts was originally owned by 
her, but never presented to the Commissioner sufficient 
evidence to establish such fact.” 

Also, the language on page 3, lines 6 to 14, inclusive, re- 
lating to joint tenancy property that went into trust 6204, 
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and likewise the language on page 5, and on page 6, re- 
lative to the payment of insurance premiums by Mrs. 
Ferry out of [699] her interest in community property 
funds, and out of her separate funds. At this time I 
offer a true copy of the original of this brief into evidence. 

Mr. Mitchell: Why not offer the original? Is the 
original in the file, your Honor? 

The Court:e Yes, the original is in the file. 

Mr. Robinson: I will offer the original in evidence 
in this matter. 

Mr. Mitchell: No objection, your Honor. 

The Clerk: That will be Plaintiff’s Exhibit 65, into 
evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit No. 65, and received in evidence. ) 


[Note: Plaintiff’s Exhibit No. 65 will be found in the 
Book of Exhibits at page 835. | 


Mr. Robinson: That is the defendant’s pre-trial brief, 
filed on April 1, 1948. 

Mr. Mitchell: While the matter is fresh in my mind, 
with reference to the portion which counsel called your — 
Honor’s attention to already, from page 3, line 6: 

“In respect of one of these five trusts, No. 6204, the 
evidence may show that before its creation” — 

The Court: Is that the pre-trial brief? 

Mr. Mitchell: My pre-trial brief, yes, your Honor. 

The Court: I have it, page 3, line 6. 

Mr. Mitchell: “In respect to one of these five trusts, 
No. 6204, the evidence may show that before its creation 
an undivided half of certain parcels of decedent’s real 
[700] property was given to his wife by the device of 
transferring the parcels into joint tenancy property, 
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whereby he intentionally retained the possibility of re- 
verter contingent upon his survivorship.” 

Your Honor will note the language. The reason that 
was presented there was because I knew that counsel was 
then asking me for a stipulation that the spouses acquired 
certain property by joint tenancy deeds, and I had gone 
over those deeds with counsel for the plaintiff, and knew 
that he would offer them, and my statement that “the 
evidence may show” is correct. The evidence does now 
show, as admitted by the Court. I intended to object to 
that at the time of the trial. 

The Court: Are there any other exhibits? 

Mr. Robinson: No other exhibits. 

The Court: Do you rest? 

Mr. Robinson: The plaintiff rests. 

(Recess. ) 

Mr. Mitchell: If the Court please, counsel for both 
parties, during recess. have segregated the contents of 
Exhibit F for identification into three piles: The first is 
a portion that contains records from counsel for the plain- 
tiff. [I have indicated the grounds that were urged by the 
taxpayer in support of the refund claim, and it also con- 
tains some declarations against interest in the form oj 
original letters from counsel for the plaintiff, and also 
contains [701] some records that counsel for the plaintift 
thinks are declarations against interest by the Govern 
ment, which I would like to have introduced. 

The second pile contains many documents which 1 
would like to read in evidence, which are not included in 
the first pile, because copies of them are already in evi- 
dence, and [I did want the record to show that this ad- 
ministrative pile contains these documents: 

Claim for refund: 

Will of the decedent: 
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Death certificate; 

Declaration of Trust No. 6204; 

A statement of the contents of Trust No. 6204—I will 
withdraw that. 

A letter, or rather a conference memorandum, for H. 
K. Melcher headed: Estate tax, March 12, 1938. That 
is already in evidence. 

Another copy of death certificate, which is already in 
evidence: 

A memorandum dated April 1, 1938. already in evi- 
dence; 

In fact, all the items referred to now are already in 
evidence. | 

Letter to Catherine Ferry. dated January 22, 1938; 

Letter to Catherine Ferry, dated February 20, 1940; 

Declaration of trust. Trust No. 1080; 

Declaration of Trust No. 1052; [702] 

The original estate tax return; 

Declaration of Trust No. 4358; 

Declaration of Trust No. 2012; 

Declaration of Trust No. 5869; 

Revenue Agent Eddy’s report, January 25, 1937. 

Will counsel stipulate that the balance of the adminis- 
trative file, marked Defendant's Exhibit F for identif- 
cation, has no bearing upon the grounds urged by the tax- 
payer in support of the refund claim, or in support of any 
other claim, and that they refer in no way to the facts or 
evidence presented to the Commissioner in support of the 
refund claim? 

Mr. Robinson: I will accept the stipulation. 

Mr. Mitchell: We now offer then the contents of an 
envelope. and ask that it be substituted. and that the 
original envelope, Exhibit F for identification, be with- 
drawn, and that this now much smaller envelope be 
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marked Exhibit F for identification; and we now offer it 
in evidence as Defendant’s Exhibit F, for the reasons 
heretofore stated. 


Mr. Robinson: I will object to the introduction of 
each and all of the documents contained therein, with the 
exception of the protest dated 1940, and the protest dated 
1937. Said objection is made upon ‘each and all of the 
grounds heretofore made and referred to in connection 
with the offer of the original Exhibit F for identification. 
Likewise, upon the further ground that there has not been 
a [703] proper foundation laid for the establishment of 
the authenticity of these documents; and there has not 
been a proper showing that these documents are of an 
original nature; that they are inclusive of all the files of 
the Commissioner. The presumption may be that there 
are additional files contained therein. I also object upon 
the ground that they are hearsay, self-serving declarations, 
entirely incompetent, irrelevant and immaterial, and will 
neither tend to prove or disprove any of the issues in this 
case. 

Mr. Mitchell: Does your Honor care to look at the 
documents? : 

The Court: They are offered for the limited purpose? 

Mr. Mitchell: Yes, your Honor. 

The Court: They will be admitted for the limited 
purpose stated. 

The Clerk: Exhibit F. 


(The documents referred to, heretofore marked as De- 
fendant’s Exhibit F, for identification, were received in 
evidence. ) 


[Note: Defendant’s Exhibit F will be found in the 
Book of Exhibits at page 909. ] 
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Mr. Mitchell: The defendant rests, your Honor. 


Mr. Robinson: In conclusion plaintiff offers in evi- 
dence the protest dated 1940, and the protest dated 1937, 
incorporated in Exhibit F. 


The Court: They will be received in evidence. Does 
the Government rest? 


Mr. Mitchell: Yes, except I desire to make a motion. 
[704 | 


For the purpose of the record, your Honor, the defend- 
ant moves to strike all evidence offered by the plaintiff 
and by the Government relating to the following issues: 
The issue of the partnership between the spouses; the 
issue relating to property held in joint tenancy by the 
spouses; the property that was placed in Trust No. 6204; 
relating to the issue concerning the excludability of the 
income in the trusts at the time of death, because such 
income did not belong to the decedent, but belonged to the 
beneficiaries. That is my first motion. 

The Court: Motion denied. 


Mr. Mitchell: I am going to make a motion to strike 
all evidence relating to the issue concerning whether or 
not any of the insurance premiums were paid with the 
separate property of Mrs. Ferry, this evidence consisting 
of the trust distributions, of the placing of the same in 
any banks, and the payment therewith of insurance 
premiums; and that also applies to all evidence introduced 
by both the plaintiff and the defendant. 


The Court: Motion denied. [705] 


Xx * o* * * * * 2 2 


[Endorsed]: Filed Dec. 10, 1943. [705] 
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_ [Endorsed]: No. 10946. United States Circuit Court 
of Appeals for the Ninth Circuit. Ethel Strickland Rogan, 
as Executrix of the Estate of Nat Rogan, Collector of 
Internal Revenue for the Sixth District of California, 
Deceased, Appellant, vs. Catherine B. Ferry, as Execu- 
trix of the Last Will and Testament ot Peter Ferry, 
Deceased. Appellee. Transcript of Record. Upon Appeal 
From the District Court of the United States for the 
Southern District of California, Central Division. 


Filed December 15, 1944. 


PAUL P. OBRIEN, 


Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 
No. 10946 
ETHEL STRICKLAND ROGAN, Administratrix of the 
Estate of NAT ROGAN, Decd. (formerly Collector of 
Internal Revenue for the 6th District of California), 
Appellant, 
Ve 
CATHERINE B. FERRY, as Executrix of the Last 
Will and Testament of PETER FERRY, Decd.., 
Appellee. 


SIP Le I EIOIN 


It is hereby stipulated that appellant, may and _ shall 
have [95] to and including December 15, 1944, subject 
to the approval of the Court, within which to file the rec- 
ord and to docket this cause on appeal. 

CHAR PES sh Cake 
United States Attorney 
EK. H. MIT CAIREL ‘and 
GEORGE M. BRYANT, 
Asst. U. 8. Attorneys, 
BUGENE Hee OLnr, 
Special Assistant to Chief Counsel, 
Bureau of Internal Revenue, 
By George M. Bryant 
Attorneys for Appellant. 
CLAUDE 7. PARKER and 
RAPS a) SNE 
Of Counsel: JOHN MOORE ROBINSON 
By John Moore Robinson 


Attorneys for Appellee 
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It Is So Ordered: 
GURETS D. WILBUR 
Judge 


A true copy. Attest, Oct. 12, 1944. 


[Endorsed]: Filed Oct. 12, 1944. Paul P. O’Brien. 
Clerk. [96] 


[Title of Circuit Court of Appeals and Cause. | 


APE IDA, TT 


E. H. Mitchell being first duly sworn deposes and says 
that he is one of the attorneys for the appellant; 


That on the 18th day of September, 1944, an offer in 
compromise was received from Catherine B. Ferry, Exe- 
cutrix of the Last Will and Testament of Peter Ferry, 
Deceased ; 


That on the 9th day of October, 1944, the United States 
Attorney for the Southern District of California, attorney 
for the appellant. received from the Attorney General of 
the United States of America, a telegram advising that 
settlement negotiations were pending in this cause and 
requesting that the United States Attorney endeavor to 
secure an extension of time to file the record on appeal 
in this cause. [97] 


That if settlement negotiations are successful the ap- 
peal herein will be disniussed; that a period of sixty days 
is a reasonable time to allow for such negotiations: 


It Is Respectfully Requested that upon the above 
grounds time to file the record and docket this cause on 
appeal be extended to sixty days from October 16, 1944, 
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for the purpose of negotiations looking toward settlement, 
to wit, to December 15, 1944. 


Dated this 11th day of October, 1944. 


Eo@H. Wit Chimie 
Asst. U. S. Attorney 


Subscribed and sworn to before me. 
(Seal) GEORGE M. BRYANT 
Notary Public in and for the County of Los Angeles. 
State of California. 
My Commission expires April 2, 1945. 
[Endorsed: Filed Oct. 12, 1944. [98] 


[Title of Circuit Court of Appeals and Cause. | 


STATEMENT OF POINTS ON WHICH 
APPELLANT WVUENWS TO gsi 


This is an appeal from those portions of the judgment 
attributable to the trial court’s exclusion trom the gross 
estate, for estate tax purposes, of the value of 


1. Half of the corpus and all ot the accumulated in- 
come of five inter vivos trusts numbered 5869, 2012. 
4358, 1052 and 6204, which trusts were reported in 
Schedule E of the Estate Tax Return: and 


2. Certain portions of the proceeds of insurance polli- 
cies on the life of decedent and payable to named bene- 
ficiaries. which policies were reported in Schedule C-2 
of @he Estate Tax Return. 


The value of 100 per centum of these items was in- 
cluded by the Commissioner in the gross estate. 
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In her claim for refund, insofar as it related to the 
alleged erroneous inclusion of above two items, the tax- 
payer made only the following claims: 


(a) That “the creation” of said five trusts in 1925 
and 1930 “effected * * * a property settlement 
agreement” between decedent and his wife whereby 
there then vested in each an undivided half interest 
in the corpus thereof, and that therefore each spouse 
contributed one-half the corpus to each such revoca- 
ble trust; and 


(b) That the surviving wife’s post-1927 “com- 
munity interest” in the life insurance proceeds should 


have been excluded upon the authority of Lang v. 
Commissioner, 304 U. S. 264. 


In support of defendant-appellant’s contention that 
100% of such values was includible in the gross estate, 
she intends to urge and rely upon the following points, 
to wit: 


1. There is no evidence to support either of the 
foregoing claims stated by the plaintiff in her refund 
claim, or to support any finding thereon in plaintiff’s 
favor; and the findings are insufficient to support any 
conclusion in plaintiff’s favor or against the defend- 
ant based upon either of said original grounds for 
recovery; 


2(a). The refund claim is insufficient to support 
a suit based upon an enlarged and blanket claim [made 
for the first time during the trial (June, 1943) and 
a year and a half after the expiration of the time to 
fle same] to the effect that all marital accumulations 


ey 


were originally co-owned by the spouses in undivided 
halves, as his and her separate property, by virtue of 
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an oral co-ownership agreement originally made by 
them in Ohio in 1906. Such new ground for recov- 
ery was likewise not raised in plaintiff's complaint. 


2(b) The trial court was without jurisdiction to 
consider, decide, or base its judgment upon, this new, 
blanket claim; 


2(c). All evidence offered by the plaintiff in sup- 
port thereof should have been excluded by the trial 
court, and the defendant’s objections thereto should 
have been sustained. 


2(d). In the alternative, there is no substantial 
evidence to support the trial court’s numerous find- 
ings and conclusions in respect of such blanket claim. 


3(a). The refund claim is insufficient to support 
a suit based upon an alternative claim (made for 
the first time nearly a year after the commencement 
of this suit and over a year after the expiration of 
the time for filing a claim for refund) to the effect 
that twenty-seven of the thirty-eight parcels of real 
estate, constituting the corpus of Trust No. 6204. 
were, immediately prior to their transfer to such 
trust, held and co-owned by the spouses in equal un- 
divided shares, some as tenants in common and some 
as joint tenants. Such partial and alternative ground 
for recovery was likewise not raised in the plaintiff’s 
complaint. 


3(b). The trial court was without jurisdiction to 
consider, decide, or base its judgment upon, this new 
and partial ground for recovery; and 

3(c). All evidence offered by the plaintiff in sup- 
port thereof should have been excluded by the trial 
court, and the defendant's objections thereto should 
have been sustained. | 
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4(a). The refund claim is insufficient to support 
a suit based upon an alternative claim [made for the 
first time during the trial (June, 1943) and a year 
and a half after the expiration of the time to file 
same] to the effect that the Commissioner erroneously 
included in the gross estate ‘‘undistributed income” of 
the four trusts numbered 5869, 2012, 4358 and 1052. 
Such new and partial ground for recovery was like- 
wise not raised in the plaintiff's complaint. 


4(b). The trial court was without jurisdiction 
to consider, decide, or base its judgment upon, this 
new claim. 


4(c). All evidence offered by the plaintiff in sup- 
port thereof should have been excluded by the trial 
court, and the defendant’s objections thereto should 
have been sustained. 


5(a). The refund claim is insufficient to support 
a suit based upon an alternative claim (made for the 
first time in the amendment to plaintiff's complaint 
filed March 8, 1943, over a year and three months 
after the expiration of the time for filing a claim 
for refund) to the effect that one-half of some of the 
post-1925 premiums upon such policies of life insur- 
ance were paid with separate (not post-1927 com- 


munity) funds of the decedent’s surviving wife. 


5(b). The trial court was without jurisdiction to 
consider, decide, or base its judgment upon, this new, 
enlarged and alternative ground for recovery. 


J(c). All evidence offered by the plaintiff in sup- 
port thereof should have been excluded by the trial 
court, and the defendant’s objections thereto should 
have been sustained. 
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5(d). In the alternative, there is no evidence, sub- 
stantial or otherwise, to support the trial court’s find- 
ings or conclusions in respect of such new and al- 


ternative claim. 


6. There is no evidence, substantial or otherwise, 
to support the trial court’s findings or its conclusions 
to the effect that the Government or any of its of- 
ficers, agents or employees, or the Commissioner of 
Internal Revenue, prior to November 11, 1941 (the 
last day for the taxpayer to file a claim for refund) 
had knowledge of. considered or acted upon, the 
four new claims referred to above, or to the effect 
that the Commissioner ever at any time made any 
determination whatever in response thereto or in re- 


spect thereof. 


7. The trial court’s express and implied findings 
and its unplied conclusions to the effect that the Gov- 
ernment waived the insufficiency of the refund claim 
to support a suit, decision or judgment founded upon 


any or all of such four new grounds for recovery, 
are supported by neither the evidence nor the law. 

8. The trial court’s express findings which, if true. 
entitle the plaintiff to a refund of about $100,000 are 
inconsistent with its conclusion awarding to the plain- 
tiff a judgment for the refund of exactly $603,825. 1/7 


only. 
9, The trial court’s express findings, last re- 


ferred to, are not supported by its memorandum order 
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of December 10, 1943, awarding to plaintiff a judg- 
ment for the recovery of exactly $63,825.17 only. 


10. ‘The trial court erred in permitting (a) the 
March 8, 1943, amendment to plaintiff's complaint, 
and (b) the amendment by interlineation of the Sec- 
ond Amendment to plaintiff's complaint. 

11. The trial court erred in overruling the de- 


fendant’s “Objections to Form of Proposed Findings 
and Conclusions.”’ 


Dated: November 30, 1944. 
SAMUEL O, CLARK IR. 
Asst. Attorney General 
CHARLES H. CARR 
United States Attorney 
BH Mile) Clue iL 
Asst. United States Attorney 
By E. H. Mitchell 
Attorneys for Appellant 


[| Afhdavit of Service by Mail. | 


[Endorsed]: Filed Dec. 15, 1944. Paul P. O’Brien, 
Clerk. 


